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Their Nature, Kinds, Properties and Inci- 
dents; by whom, to whom, when, and in 
what Manner payable ; how, ^nd in what 
Courts to be fued for and recovered ; what 
Things, Lands or Perfons are charged with, 
or exempted therefrom. With the Nature, 
Incidents and EfFeds of Cuftoms, Prefcrip- 
tions. Real Compofitions, Modus Decimandi^ 
Libels, Suggeftions, Prohibitions, Confultd' 
tionS) the Cuftom of London^ &c. 

WHEREIN 

All the Statutes and adjudged Cafes relative to the 
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PREFACE. 



IS' bos been i^en [aidy ^that Trudi, the 
Law, and the Common Good, will never 
warn Advocates to defend them : H<m far that 
tuay be verified at ths Day^ weJhaU not tin- 
dertaketo prove: Btit it fnnft be confefs'd, 
Hat nothing lefs than dbefe were the Motives 
ftjT our Atithor's undertaking andfinijbing the 
cnfmng Difcoiirfe. 

/2r bad thoroughly Read astd Confidered all 
tbofe Authors who have formerly fTritten cf 
Tidies, and fMnd them groisly Deficient in 
what relates either to the Afceruining the! 
Legal Rights thereof j or the JMabod and 
Mains 0/ Recovering ti^ Rights. 

S^at the Great Mr. Selden has given us 
cnly a mere Hiftory thereof^ and that confined 
to remoter Times. 

fbat Spdman, Mountague, Tillefly, and 
other sy bewUdred their Readers with Perplex'd 
Ideas of the Jus Divinum. 

that Sir S. Degg, ftbo^ if good Knwkdge 
in mr Ccmimon Law) attribtttes too much to 
the Caiion Law and Ecclefiaftical Courts* 

Jiat the late Reverend Mr. Watfon is too 

Partial to his own Order ^ and throeghoee his 
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The P R E I^A C E. 

Book mt^Mvmrs Ursftsaiiitii A^3i^^ 
tbe Cot%monlA^ and theTtm^iA CfturM. 
'^af i^r. Shepherd's Book, tboUndeediOk'^ 
partially wr^f^, aniwitlf Jmc Judgment, ya 
tbe Matters and Cafes therein contained are 
fo Imperfedly r^ed% ^0 mt^ ^Readers gr^ 
tbii pa/are^at^^a,^\ofs 'tohnderjilfhd bih: J^J 
h^l/etbe Tkxit]i Part ofltbe liaw /o4ciemii% 
Tithes, asJtfiands with us at this Day. : 

3o remedy tbefe InconvenieiKles^ our Au-/ 
thdr basbereedieffedmPrCffly ,aU: t^je' S^ 
tutes, and fackzi}ndgfA.Pam9 4S bas^teck 
pubi^fed relative tu tb^t S^bjpd^ >«l^ij^ii4/y^ 
(jLs be \cmceives\ illuiiratod ^many. Foiats 
wbicbbave bitberfo appeared Do«|btfi|] |. m$d. 
di&rih}xted tbe Jf^hohiipt/) fuekanOt^&^aH 
Mc^bad, as^ .mil na .mlf,s0mihfi^ cleaning 
upoffucb Difficulties 4{?j ocjtttr.i.bHtjOtfaimv 
much xofitribute to fitt ^ f^tore l^ing. Inipfeffi^ 
( on of :eaeb fcivcral^ PpiAt.fe »Ar,;R*ider'f ;; 
Mttooiy. towHith Bnd^ k^M ^JkedJM:iJk 
firft 'Bjicctopemfe tbe foilim»fi^ Coatenta^ 
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C0-NTENT:a 

GH^^. i: Of tbeOrigrval <^ Tttfaes, 
' imd -'Wben efiuhliflbed in England i a 
: Jtefctifticn 1/ Tithes, Farfonages Vi- 
caragtt^ Impropriations, Appropriations, 
. Giefae-JL..ands, ObiatiMs^ Obveiaiom^ Ice. 
,mdoftbe fiver Al Natures^ Kinds^ ^Htifis^ 
. s$fd Incidents of Txxbc^.in gener^l^ wtb a 
. Wi^d of the Jos IHviouni thereof i- alfo of 
9b0j mnd in what Cafes no Tnbes. are Due^ 
m^ v Sammary of the feveral Statutes rr- 
iaeing to Sefies Fagei. 

Cksp^yU. Of Predial Tithes^ their Nature^ 

• J&nd$ andjnfidents in.particaJar^ for ^bat 
. ^tl^s.Jke4f Common Right) &c. atiAin 
. whas Cafes not due ^^ Cimom^r Prefin^p* 
.; tipn,' Ike mtb the ReafoM thereifi -ani 
. .tkis with, refpeii to the tithes tf Com, 
. Qra^y Ifeyi Grafc, Wood, Trecsj Rrults, 
. ;{^>s. Seeds, Honey> Wax, &c. y0/a the 
^ .Sfe/fKiesfor. afcertaimngthe tithes (fHanp 

-and Vlvhottd in svhat. Cafes tbey ate^^Grtsx 

• or ^nMfll Tithes . •*, : ^P. 29 
CJuip. {IL 0/ Mitt Tithes, andtheitfinm^l 

-Smdx Mnd. Incidents^ M9 of Cai^tle, viz. 
: >Horfe3, Px^n^ Co"*^^ Sheeps Hoto^^&c 
emdfheir Young *y alfo of Mi\kj Cheefe, 
^i^t^Affibsictit^^ vAen^aildinndui^^ 
\Jmtnee;,paj^ Cuilom 

x^ '* i or 
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«j,^4g<5,?idBlw^ 75. 

«i H^Kow^^ a^\^^r. m^ omtii SK»m, 

-u-^X^^mm Ki^MfTf^ «ft*,C*ftft»<'«- 

s MV^ ErffcfipiwJn #i&firw^ .SusrK«fir ./Sfww/ 
!^ip.:,VI. ^A^ Lands wer^-^rigklalfy^TS. 

l,v JFqi:^ JUnti?^ Wift Lafidl%J}eralift Labds, 

- JWBSS Abbiei, &f. <»m; v^«{ >ir#r Loftds 
1 at 




(ti 



. itttbe king, tmJtwhit LmL art jkfihargei 
-iB^j Ji}^ c v^'^iftb* j^fiMkr Menlftaies J 

,€ii#. ViiiD Ttelrit «ri^^ UffmiS^m 

i3\iadiA«M|ip^i^«^ Be(^ Iiicnfiitii. 

Wwi^. :^H;^<. «i-flnK^ jif HfiS. «:7..«<tl s 

"li<ii«^'. Jfi#ttp?%-. \ :■;,-.■.. i ■;., i ,, .:• V p. ■ijf, 
Cba|)^/IX.^lt«inedi^ i^tf ^;S^//2r :9l«r« 

'i^'iSiam.'wih ^tmt^fy-rifiroiHei i- fl«db « 
-nCMUtttionftj> Mmr rftr #n^l^>^ 

.d«r«4b^r«i J tfm< fi^ Cafes aad ./^utbori" 



iV. The GpHT^ENTS.- 

mon Law therein^ are tmfy anit mpatti^ 
uliffiaigdy fca - Page $40. 

Chap. X. OfAOkmfot THfaes at Gommon 
Law; fy Mi '^^fi lohtnuy and ih wbaP 

^ Cafes ibey iayi alfa of A6&ons affd Sxiitsfar 
tbe treble^ double or fttgle VSifoc ok the Stat. 
t & s Ed. 6. c tSj &c ff9 what Cafes^ 
and'baw to^tf ProfccHtcd, eitb& ^ Law or 
f» Equity^ wHb'tbe Ceirfr ioff^roctedmgs 
tbereiny from tbe Qmmsfgcemefft oftb'eAdaon 

- to tbe Jodgment ami fiac^cotion tbirei^on % 
atfo tbe feverai Smvtetgiviftgymfdiifmt 

• to Jtiftkcs rf tbe Peace^ &c. in^ Cafes of 
9itbesy viz. 7 & 8 W. 3. c.6. ^rfc.34. 
^rawf z Geo. i. e 6. - p. 596. 

Chap. XI. Of tbe amiem Ctiftom or -Modm of 
fitbivg in London, and in v>bat Manner, 

- and by vsbat Meam; it progreffieely Yaritdy 

- tiil feUled by Stat. 37 H, 8. e. ix. arid tbe 
Decret therein recited ; atfoofiheVtmifm 

^ made, by St*t. ^% & 23 Car. aw c. t$. 
Rr Faymeut of Tithes in tbefiveral Parijbes 

^ cfLoaAon iberein mentioHed^ mtb a Lift of 
tbofe Pari&es^ and^wbat Rate Tithes each 
P:arift>is to pay -^ witb References ipprece^ 
dents of Prohibitions, IMcIahttfohs ^iml 
^Idu&xgs, iffOtifesofTithts^ \ P^ 439- 
And (by way of Stip^nleirtt,^ 

A lifi> of Abbies and MiStizlhtits ifffoklei 
by&xn. arH. 8. Utc. 
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THE 

Law of TITHES, ^c. 



C H A P. I. 

Of the Original cf ^tthesy and 
when eftahlijhed in Englarid;' a 
Ve for if Hon of Tithesy Farfi- 
nageSy Vicar agesy Ap^rofria-' 
tionsy Glebe Lands, Oblationsy 
^Ob'ventions't and of thefewral 
Kindsy Natures, Qualitiesy and 
Incidents of Ttwes in gene- 
raly with a Word of the Jus 
Divinum thereof, and of what, 
and in what Cafes no Tithes 
are due, with a Summary of 
the Statutes relatir^ to Tithes. 

THE Intent of the enfuing Treatifc Titles^ tUk^ 
being to fliew how the Law of this (Mtinal. 
Kingdom at prefent ftands, with 
Hefped to Tithes, and the Incidents there- 
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of J it may feem needlefs to make any ftrift 

Inquifition into the Original of Tithes, ot 

to deduce an hiftorical Narration thereof, 

from the earlier Practice of the Chriftian 

VidcHofpin. Church down to our Times 5 efpecially for 

de Orig. bo- that the Curious and Inquifitive may re- 

clefmfti^r'. ^^*^'^ abundant Satisfeftion in thefe Particu* 

Seld. Hift. of ^^^h from the learned Labours of HofpiniafSy 

Tithes, &c. Grotius^ Spelman^ Ridley^ &€. and that in- 

Ridley'i comparable Treatife of Mr. Seldcfty writtea 

View,&c. on this Subjed. 

Not known 'Twill therefore be fufficient in this Place 
in the primi^ to obferve. That as no fuch Thing as an 
uvo Cbunb. Ecclefiaftical Benefice was in Being in the 
earlier Times of Chriftianity s fo there 
could at that Time be no Fruits or Effeds 
thereof, or any Incidents appurtenant there- 
to, vi%. Tithes, Glebe, ^c. 
Barlow'iRc- For as Bifhop Barlow j Selden^ and others 
mains,;. 1 65;. have obferved, neither Tithes nor Eccle- 
TithesSz! fiaftical Benefices, (which are correlata in 
their Nature) were ever heard of for many 
Ages in the Chriftian Church, and as that 
Bifhop affirms, no Mention is made of tithes 
m the grand Q)dex of Canons, ending in the 
Hofpin. fu- Year 451 ; which, next the Bible, is the 
pra, &c. moft authentick Book in the World ; and 
that it thereby appears, during all that Time, 
both Churches and Churchmen were main- 
tain'd by free Gifts and Oblations only. 
See fFat/bn^s Compleat Incumbent^ p. 3, 4, &c. 
Vide 5 Salk. And as it may be prov'd from good Au- 
J69. Seld. of thority, That by the antient Pradice here 
Tithes B6y [^ England^ Patrons of Churches did origi- 
nally either grant the fame by t)onatron 
only, or (which is of like Kind) confer 

them 



%pt tlaijj of XttHejg, &c 3 

dicin on their Clerks by Collation and Li- 
very in like Manner (as they ftill do to Free 
Chapels and Donatives) and continued fo 
to do till that Right was extorted from 'em 
by Papal Canons and Decretals : So thofe Oflgms^f 
Patrons had during that Time, /. e. in the P^^^ »£ !]• 
7th and 8th Century, the fole Power over, ibino8 
and Ri^t of Difpofal of the Tithes of their ao4,xoy,&c 
own Lands : And it is held to be then the 
general Pradice for any Man to give or 
pay his Tithes to what Church he thought 
fit, till die Council of Lateran (or Lyons^ 
reftrained that Practice. 

And Mr. Selden has Ihewn us. That ^^^^^^ *fi^ 
Tithes were not cftablifhcd here in England^ ^^''f «[ 
till towards the End of the eight tf Century, seld. u° fa- 
i.e. Ore. j4nnum 786, when Pariihes and pra. 
Bcclefiaftical Benefices came to be fettled; 
for as is faid. Tithes and £cclefiaftical Be- 
nefices being correlata^ the one could not 
cxift without the other 5 for whenever any Ec- 7lih€s and 
defiaftical Perfon had any Portion of Tithes ^^^fr^ cor- 
granted to him out of certain Lands, this ^ *e*Wat- 
naturally conftituted the Benefice, the fon, f. 4, ' 
Granting of the Tithes of fuch a Manor or 
Parifli bdng in Faft a Grant of the Bene- 
fice; as a Grant of the Benefice did imply 
a Grant of the Tithes : And thus the Re- 
iatibn between Patrons and Incumbents was 
analogous to that of I^ord and Tenant by 
the fiaidal Law. But Tithes with us at this 
I>stf arc efteemed to be rather the Fruits Titbes defcn- 
and BffeAs of the Benefice, than the Bene- bed. 
fice it felf ; and may therefbre very proper- 
ly be defcribed as the chief Part of the 
FniiC9 or Profits joS a Parfonage^ R"edx>ry, 

B 2 or 



or Ecclefiaftical Benefice belonging to the 

Parfon, Vicar, or Incumbent of a Churdi 

(exclufive of Glebe Land and other Pcr- 

quifites). 

D^fned, In fome of our Law-Books Tithes are 

Pridlc and briefly defined to be an Ecclefiaftical Inhe- 

^rrnCou ^'^^"^^ ^^ Property in the Church, colla- 

Dyer 84? ^c^aJ ^o ^he Eftatc of the Lands thereof^ 

but in others more fully, a certain Part of 

the Fruit or lawful Increafe of the Earthy 

Beafts, or Men*s Labours, which in moft 

Places, and of moft Things, is the tenth 

Part, which by the Law hath been given 

to the Minifters of the Gofpel, in Recom- 

, pence of their Attending their Office. But 

note}, thefe feveral Definitions feem to re- 

i^edl the feveral Capacities of the Parfon 

incumbent, /. e. Political and Perfonal. 

Tarfon, ^haty Now the Word Parfon in a legal Acccp- 

and ivhy fi tation is taken for the Redor of a Church 

denominated. ^^^^^^^^^^ ^nd is denominated P^r/o//^ Ec- 

clefiit^ becaufe he taketh upon him the Par- 

fonage, /. e. the Care of Perfoiiating or Re- 

prefcnting the Church ; and therefore he is 

faid 10 be fcized Jure Ecclefi^^ (as a Huf- 

band is Jure uxorh) fo that in his Perfoin, 

the Church may fue for and defend her 

Rights, ^c. 

Alfo, when a Church is full, it is faid to 
be plena ^ confulta of fuch a one Parfon 
thereof, i. e. full and provided of a proper 
Perfon or Rcprefentative, or one who inay 
Vicem fen Perfonam ejus gerere; and. fuch a 
Perfona Tm- one is called Perfona imperfonata^ or Pftrfon 
pcrfonara. imperfoned, that is, a Rcdor or Patron in 
PoiTeifion of a Church parochial, whether 

2 the 



ao^e %m of %it}^t^y ace. s 

the fame be Prefentative or approi>riate ; 
and the Tithes and Revenues of fuch a 
Church is commonly called a Parfonage. ParfonM^. 

A Vicar is one that has a ipiricual Pro- Vicar and\"i- 
motion or Living under the Parfon, and is ^^^^g*^ 
fo denominated quafi vice ageus Parfona. 
And fuch a Promotion or Living is called a 
Vicaragey which is a Part or Portion of the 
Parfonage allotted to the Vicar for his Main- 
tenance and Support. 

This Part or Portion is in fome Places an His Mainte- 
annual Sum of Money certain > but in moft "^'»^- 
Places it is a Part of the Tithes in Kind, 
which moft commpnly is the fmall Tithes ^ 
and in fome Places he has a Part of the 
great Tithes alfo, (^ of the Glebe) and 
is called a Vicar endowed. Vicar endoml 

Thus he that has the Right to, and Pof- 
feffion of the leffer Part^ is called the Vicar ; 
znd be that has the other and greater Part 
of the Tithes, iBc is called the Parfon^ 
who in fome Parifhes is a Clergyman, and 
fometimes the Minifter or Incumbent of 
the fame Church 3 but in other Places he is L^ Im^^ 
a mere Layman, and cannot fupply the t^'^^'^^^* 
Church but by a Spiritual Vicar ; and this 
io poflefs'd by a Layman is called an Imprtn 
friatiofi, 1 Keh. 906. 

But an jippropriation is when fuch a Par- Ajfrofriatjons 
fonage (or Vicarage, or other Church Pre- J^^'f *' ^''' 
ferment) i? in the Hands or Pofleffion of *'"'''* 
fome £a:lefiafticai Perfon and his Succef- 
lm*s, and can be made only to a Body Poli- 
tick or Corporate Spiritual, that hath Suc- 
ceiHon, whereby fuch Body becomes perpe- , 
tu^ Incumbent of the Benefice appropriated, 
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and fhall for «ver enjoy the Tithes and 

other Profits, and the Gurc of Souls be-r 

longing thereto. 

Difference in And thcrc IS no Difference between a 

Churches ap- Church appropriate and one " not appro-* 

^TJmlp^ate V^'^^^^y ^^^^"g ^he former is annexM to the 
9 fptafrta e, Qq^q^^^\q^ qj. Perfori to whom 'tis appfo^ 

priated, and his or their Succeflbrs for ever 5 
out a Church not appropriate is had only 
for the Life of the Incumbent thereof And 
therefore thofe who have Appropriations 
can no more Grant their Title of ApproW 
priation to others, fo as to make the Gran^ 
tees perpetual Incumbents thereof as Ap- ' 
propriators, than Incumbents of othei^ 
Churches prefentable, can by their fole A<9r 
convey their Incumbencies to others ^ but 
Incumhents of both may equally make Leafes of the Pro-r 
both may maki fits thereof, t. c. 6f the Tithes, Glebe 
eajes. Lands, ^c. And note ; an Appropriation 

will not pafs by the Name of an Advow-. 
fon. U^atfon 90. 

See Watfonh Compleat Incumhents chap. 1 7, 

^ for a fuller Explication of Appropriations, 

Vicarages endowed, ^c. 

Qlebf Lands. The Fruits or Profits of a Parfonage or 

Vicarage, befides the Tithes, are Glebe 

Lands, (where there are fuch, for in fome 

Places there are none) Oblations, Obven- 

tions, and other Perquifites on Marriages, 

Baptifms, &c. ^^re of Mortuaries. 

rVbat they are. The Glebe IS that Portion of Land, Mea- 

Watibn 404, dow or Pafture that belongs to, and is Par- 

♦^5' eel of the Parfonage or Vicarage over and 

• above the Tithes ; and fuch Glebe, while 

jn the Hands of the Farfon, is not to pay 

Tithes 
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Tithes to the Vicar. But if the Farfon 
lets his Reftory, referving the Glebe, he 
ftiall pay Tithes to his Ldlec ^ and if he 
fell the Corn fown on the Glebe, the Ven- 
dee fhall pay Tithe ; alfo Glebe Lands in 
another Parifh (hall pay Tithe. 

Oblations, Ohvcntions and Offerings, fccm Ohun^nu 
in their proper Nature to be one and the ibid. ^^% 
fame Thing, and that which of old was the 575* 
only Maintenance of the Cburcb y and being 
then the free Gifts of the People, were 
truly efteemed a fpiritual Revenue; and 
thefeare ftill called merely Spiritual. Where- 
as Tithes and Glebe Lands are in our Law 
taken as a Temporal Revenue ; but in the 
Canon Law, the Word Oblations compre- 
hends all fuch Things, either real or perfo- 
nal, as were given to the Church by Tcfta- 
ment, or otherwife 3 and this, though Real 
and Temporal, they improperly term Spi-? 
ritual. 

And by the Term Ohventionsy the Cano- Ohmft}c§n» 
nifts included not only Oblations, Offerings, 
Mortuaries, and Perquifites of Marriages^ 
Baptifms, Funerals, ^c. but alfo divers o- 
ther Particulars, which are now happily a-? 
boliffied or grown ex uju. 

But Offerings whicn are ufually paid at Offerings. 
Eafier or Whitfunday, ^c. feem in their 
Nature to be a Kind of perfonal Tithe, be- 
ing in fome Places by Cuftom claimed and 
recdved as a Right or Debt, and not as a 
free Gift j and accordingly are paid, as of 
Duty, and not of Benevolence. 

Of JVfor^aries, vide poft Chap. 4. Mfrtuamu 
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Tithes efihrei Now all Tithcs, according to a general 
Kinds. PiviGon, arc reducible to three ELinds, vi%* 

Predial, Ferfonal, and Mixt* 
J. fndiaf. Firftj Predial Tithes, /. c. fuch as accrue 
Vide poft. ^y ^f jfg fj^Qj^ jhe yearly Fruits, Profits, or 
«n*P- *• produce of the Earth, as Corn, Grain^ 
Beans, Peafe, Hay, Wood, &c. the Seed 
and Profits of Rape, Hemp, Flax, Annis, 
Cummin, Parfley, Fennel, Hops, Safiron, 
Woad, f}c. of Herbs, Mint, Rue, Sage, 
Woad, &c. And the Fruits, Apples, Pears, 
Plums, Cherries, Figs, Grapes, Nuts, Fil-» 
berds. Acorns, Mail:, ^c. and the like. 
1. ferfcnaU Secondly^ Perfonal Tithes, i. e. fuch as a- 
Vidcchap.4. rife and grow due by the Profits that pro- 
ceed fi-om the honeft Labour and Induftry 
of Mankind in fome perfonal Work, Im- 
ployment. Artifice, or Negotiation, as Buy* 
ing, Selling, Merchandizing, or the manual 
Labour, Art, or Occupation of Carpenters, 
Joiners, Mafons, Taylors, Filhers, Fowlers, 
Hunters, or the like ^ and for this Tithe 
there is generally claimed the tenth Part of 
the clear Profits that they make by their 
refpeftive Trades, Arts or Imploymentsj 
but this is only paid by Cuftom, and in fome 
Places, and cannot.be extended to fuch as 
hunt, fi(h, fowl, i^c. for their Pleafurc 

^. Mixt. fbirdly^ The third Kind of Tithes are" 

Vide chap. 3, f^id to be mi^ct^ for that they participate in 
their Nature both of predial and perfonal 
Qualities, i. e. Such as arife partly from the 
Earth or Land, where the Thing or Aniqiat 
is produced, bred or fed j and partly from 

the 



the Labour and Care of Man in their rai- 
ling, breeding or feeding; of which Sort are 
Cattle, as young Calves, Lambs, Kids, 
Rocs, Pigs, the Wool of Sheep, Milk and 
CAeefeof Cows (^^(^ff^of Sheep and Goats) 
and the Eggs and Chicken of Hens, Geefe, 
Ducks, Swans, and the like. 

But it is to be obferved, that among pre- ^«* *^^'"'' ^ 
dial Tithes, fome of them are faid to be jj^t^^' 
great Tithes, as Corn, Grain, Hay, Woodi uffer. WarC 
Trees, and the like ; and fome of them are 5^9 • 
denominated minute or fmall Tithes, as the 
Tithes of Herbs, Flax, Hempfeed, and the 
Jike ; and the Difputes that arife touching 
either of thefe, do generally terminate in 
thefe or the like Queries, viz. 

Whether they are of Sylva cxdaa^ i. e. of Qipfi}^^ 
Woods ielled and preferved to grow again, *^f^^ q 
or of Wood not for ufe, or apt for Timber, r/plowdT*' 
but for the Fire. If of Trees planted for 
fencing of Groimds, or in Fields, Pafhires, 
or Hedge-rows ^ of Turves growing in Fen^ 
nilh and Moorifli Ground, or of Pafture" 
Ground. If it be Tithes of Harveft Fruits," 
or not, of Hay of the firft Cut or After- 
Mowth, of Wool, of Lambs, of Calves, of . 
Pigs, of Colts,of Milkjof Chcefe, of Seeds, of 
Hemp, Flax, Onions, Rape, Pot-herbs, of 
Maft of Beech, or Oak, of Wind or Water 
Mills, of Parks, Warrens, Pools, Ponds, of 
wild Beafts under Cuftody, ^c. of Dovecotes, 
of Bees, of Huntings, Fowlings, of Swans, 
Geefe, E^s, of Crafts, Trades, and ma- 
nual Occupations ^ of Negotiating, Mer* 
chandizing. Trafficking, &r. 

Under 



^eir Nature Under thefc general Heads ^fpecially will 
andQnaUiies. fall many of thofe Cafcs wfiich hereafter fbK 
low in the Treatife. For the better under- 
Handing whereof, and to fhew the Nature 
and Quality of Tithes in general, wcJ fhall 
here lay down the general Rules and Max- 
ims following, vi%. 
mnefoif I. That Tithes are not due or to be paid 

Hoti^€$. for the yearly Rent, or Value of Houfes,. 

but for the Revenue and Increafe of Things ^ 
for Tithes in kind cannot be thereof, and a 
Prefcription for a Modus DecimandicAn hard- 
ly fiand to rife and fall according to the 
Hob. II, I Rent thereof j yet that kind of Payment in 
Lieu of Tithes is good in London by Cu- 
ftom, and by feveral Ads of Parliament, 
which fee hereafter. 
Terfonai 2. That Tithe naturally and properly is 

Tithei wt «/ bu^ i-he Tenth of the Revenue, Produce or 
^mmn^^bu p^^g^^ ^^ ^^, Ground, and not of my La- 
hour and Induftry. Hoi. zso. From hence 
we may colled, that perfonal Tithes are not 
due naturally or of common Right. 
Vide Port. 3. That in Cafes of Tithing, the Cuftom 
of the Place is much to be heeded, both for 
the Matter and the Manner thereof. 

4. That Tithes are Lay Chatties, for the 
Recovery whereof the King and others may 
have Remedy by our Temporal Law, and in 
our Lay Courts. 

5. That Tithes are grantable from Man 
to Man, as other temporal Things are. 

<J. That where the Tithe may be divided 
from the Refidue (as in Grafs, iSc-} it 
ought to be fo done; though this is not to 
be done in Com, except in Sheaves. 

7. That 



%^t nam of %it^tiiy &c 1 1 

7. That the Parfon or Vicar is to take 
away his Tithes in a convenient Time after 
tfaey are fet forth. And if he fuffer them 
to lye on the Land to the Prejudice of the 
Owner of the Ground, he may have his 
Adion on the Cafe againft him for it; 
Ley. 70, 

8. But though Tithes are now become a V^^i-^i^ 
Lay Chattle, yet by^ our Law they are ac- \^il^^ 
counted an ficcleiiaftical Inheritance, and 
collateral to the State of the Land out of 

which they iflfiie; and that of common 
Right they are to be paid out of ail Lands, 
Meadows and Paftures ; alfo by the Ecclefi- 
afticai Laws they were originally due to 
Ecclefiaftical Perfons only. But fome good 
Authors, as Mr. SelJen and others obferve, 
that this Law did not exclude the Laity 
from having a Propriety in Tithes. 

*Tis alfo faid, that 'till they were fevered N# Rmh^ 
they remained merely Ecclefiaftical, (/. e. {jJ^j^J/f'^" 
i^der the fole Cognizance of the Ecclefi* f„^„ x^^. 
afticai Court) for the Subftraftion whereof 
no Remedy was given by the common Law; 
but this is now provided for by Statute 
Law. 

Alfo, That no Union of PoflTeffion could ^V '**'•• 
extinguiih or fufpend them ; but that they ^'-^^ h 
remained ftill /;; EjJ!e^ and might be De- 
mifed or Let to any fpiritual Perfoa 

And if a Parfon impropriate had enfeoff 
fed another of part of his Glebe, or had ^^ ^ j^^ 
made a Leafe of it to him, yet be fhould them* 
have had Tithes thereof ftill ; fo that a 
Man might have had Tithes even againft 
|iis own Feofinent ^ for they wigre not claim- 
ed 
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cd in Refped of any Owncrihip in the 
Land, but as was faid Ex debjto by the Law 
Ff^rmeriyfpu of God (bcing at that time efteemed mere- ♦ 
inuau ly fpiritual). 

So if a Parfon at this Day purchafe Land 
within his Re^^ory, and afterwards Leafes 
the Farfonage, the Leflee fhall have Tithes 
of this new purchafed Land. 

Alfo, by Reafon of their fpiritual Nature, 
a mere Layman by the common Law could 
not have had an Inheritance defcendable or 
grantable in Tithes, as he might of tempo- 
ral Pofleffions J neither will they at this Day 
Howpapd, pafs by the fame Words in Grants, as other 
*^' temporal Pofleflions will doj for even at this 

Time, if one grants a Ground or Land cum 
proficuis ^ commoditatibus eidem ptrtinenHbusy 
the Tithes will not pafs. 
Note. But here we muft obferve, that the Law 

Law^ altered has now changed the former fpiritual Qua- 
hy Statute. Uti^s of Tithes and other Ecclefiaftical Du- 
ties, efpecially fuch as came to the Crown 
by the Statutes of 27 H. 8. 31 H. 8. i Ed. 6. 
For by thofe Statutes, and the Statutes 32 
H. 8. c. 7. z ^ i Edw> 6. and 1^2 
P. ^ M. Such Tithes, ^c. in the Hands of 
Nowmerei/ Laymen are mere temporal Inheritances, 
temporal. ^^^ ^^^ ^p ^^^ Nature of other Lands and 
Chatties ^ they fhall be Aflets in the Hands 
of an Heir ; the Wife fhall be endowed 
thereof, and the Husband be Tenant by the 
Curtefy. Real Adions (in the Courts at 
Common Law) may be brought for them^ 
and they have all other Incidents of Tem- 
poral and Lay Inheritances. See 1 Co. 3. ix 
Co. 13. I^yer 34. Co. Lit. 5. 159. 

Alfo 
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Alfo Hoban admits. That when Tithes in **• 4a* 
kind are adually difchargcd or extingoiihed 
by a JMbitf J Decitnandi^ they are turned into 
a Lay Fee, but lays, that that which is gi- j^ ^ j^ 
Ycxk in Lieu of Tithes is turned into a fpi- Fm<, 
ritual Fee ^ wliich Saying may well be que* 
lied, feeing not only Tithes, but whatever is 
given in Lieu of Tithes, is now become a 
i.ay Fee, or Temporal Intereft as aforefaid. 

And the Law and Fra&ice is now clear, 
that if any Layman that has Tithes be dif- 
feifed of them, or wronged in them, or they 
be kept or detained from him, be having a 
lawful Intereft in them, or Right to receive 
them, he or his Heirs or £xecutors, ^c. 
may. have his Remedy for them by the or- 
dinary Way of A&ion at the Common Law, 
in the King'^ temporal Courts of Law or 
Equity. And although the other Remedy 
of fuing for Tithes in the Ecclefiaftical 
Courts, is not taken away by any Statute 5 
but permitted to b© made uie of as before, 
yet the Suing for th^ in a Spiritual Court 
can never denominate the Thing itfelf to be 
Spiritual, feeing the Spiritual Law and the 
yus divintm itfelf was originally created, TbeW Jus di-j 
and is fttU regulated and controuled by the ^'""™-. 
fuperior Authority of the Common and 
Statute Law, which under God and the 
King is the beft Security of all Sacred as well 
as Civil Rights, Liberties, Properties and 
Po0eiKons. 

It is true, there is a Jus diviniim in all 
legal Rights and Properties, and whatever Projeffed hy 
any Man rightfully poflefles, his Title to it Canonifis. 
is yure divino^ which does not exclude or vary 

from 
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ftom the Law of Mail. But the jus Mvinum 
o£ Tithes is faid to have derivedf its Stream 
from the fulphureous Fountain of the Canoti 
Law^ and proje£bed by the Canonifts, in ot-^ 
dcr to exclude the Authority of the Tem- 
poral Law from intermedling with what 
they called God's Portion j which tho* given 
by Laymen, yet as they argue and pretend, 
being once veiled in the Church, they could 
never be refumed or applied to any 1 ay Ufe 
by any Humane Law, or Temporal Power 
whatfoever. 

From this Proje<9: arofe thofe various 
Contefts between the Courts Spiritual and 
Temporal touching Tithes and other Ecde- 
fiaftical Claims, which we often meet with 
both in our Hiftories and Books of Law ; 
(fome whereof you will hereafter find refer- 
red to in the Chapter of Prohibitions, ^c.^ 
which ended in a Reftraint of Eccleliaftic 
Jutifdidion. 

For the Clergy deriving their Claim of 
Right from God, and endeavouring to ap* 
propriate the fole Cognizance and Jurifdidi- 
on of that Claim to their own Courts (com* 
monly called fpiritual) put the temporal 
Courts under a Neceffity of examining the 
Foundation of that Jurifdidion, and confe- 
quently the Juftnefs of the Claim, by their 
interpofing Writs of Prohibition, Sc. 

Thefe politick Projefts in the Cafe of 
Tithes, and their ill Confequences feem to 
be admitted, cenfured, and lamented, even 
by one of the greateft Advocates of that 
Jus Divinntn^ viz. Bifliop Momitague^ who 
writes thus : 

I But 



^ But for fttbes^ there was perhaps a 
^ Fault in Clergymen themfelves, who bc- 
^ ing not contented with God's Allowance^ 
^ nor the Part and Portion he had fet out for 
^ them, but aiming at more and a far greater 
^ Proportion than they thought that would 

* rife untoj they difclaimed their (moral) Ti- 

* tie and Intereft themfelves ; and fo fell 

* off from Morality in the Matter of Tnbesy 

* into Judiciality for their own Advantage, 
^ (as they hop'd} fuppofing, as indeed the 
^ Cafe then ftood, and as the Truth was, 

* that whereas they (the Clergy) had ail 

* Mens Heads under their Girdles in Tye 

* of Confcience 5 fo for the rooft part they 

* might command what they lifted from 

* them, and therefore would not reft upon 
^ a Tenth, when they thought it in their 
^ Power to command a Fifth ^ fo the Dog 

* in the Water loft the Flefli in his Mouth 

* by catching at the Shadow he faw there ; 
^ and thofe who would be wifer (by Pro* 

* je(Sls) for the Church than God, while 
^ they left his Allotment to make way for 

* greater Largefs, i^m^iv^ncttv^ they proved 
•' ftark Fools in their new Devices, and fo 
^ came at length to be difpoffefled of that 

* which was their Right, being reftrained 
^ and held to their Dimenfion, a Portion, a 

* Penfion, a Pittance, a poor Salary, iBc 

* who, had they been wife and underftood 

* thefe Things, might have kept themfelves 
^ well enough (had they not aimed to feed) 

* at Rack and Manger (of Jus Dmmm, 'J 

And 
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The Neeejpiy And that Laymen and the Temporal 
rfPrcbibitms. Courts wcrc under Neceffity of making ufe 
of thofe Remedial and Reftringent Writs, in 
order to cure the Exorbitancy of their Jus 
Diviftttfjty will appear from thofe frequent 
Inftances found in our Books, where their 
Suits in the Spiritual Courts are founded on 
that Claim, though contrary to Law, Rea- 
fon and good Confcience. 
XJmeafinahie And that the Claims of Churchmen in 
Claims, &c. the Cafe of Tithes, and other their De- 
mands, were often unjuft and unreafonable^ 
will further appear both from the Pream- 
bles, and the enadbing Claufes of many of 
our Statutes ; to feled a few for Inftance. 
Statutes Re- The Statute 13 JS. i. ^. 5. giving Reme* 
^i%1aa2s^ dies to redrefs the Ufurpations of Advow- 
\he Clergy! ^^^^'i (chiefly pradifed by the Clergy) and 
alfo upon an Indicavit brought againft an 
Incumbent (prsi&iztd by their Collufion in 
order to ouft the rightful Patron) giving the 
Patron a Writ of Advowfon for the Tithes, 
i^c. See R N. B. 30 E. 35 B. 31 F. ^c. 39 
E 3. 15- 13 E. 4. 3. 5 Co. 102. 7 Co. 25, 27. 
iSc, Vid. Stat.^j. Anncs^ c. 18. 

The Statute 9^2. (or ArticuU cleri) c. i , 
of Clergymens felling their Tithes for Lucre 
of Gain, and turning them into Lay Chat- 
ties for ill Purpofcs, vid. Keg. 34. i6.RN.B, 
40. ^c. and 50. 2 Inft. 619. 

The Statute 9 E. 2. (Jdeni) cap. 5. fhews 
their unreafonable Claim of the Tithes of 
new Mills. See 2 Inft. 621. 

The Statute 45 -B 3. declares their unjuft 
Demand of the Tithes of Timber-Trees, 
in the Name oi SylvdCadtia. See zbift. 642. 

II Cb. 



SOft %m tjf %ii^tgy Sec. ly 

IX C$. 48. €ro. Biiz. i> 477, 736. Cro. Jac. 
200, 133. zLeon.%o, 

. With divers other Statutes reftrainingo- 

ther miichievous Fradices pretended to be 

founded on their Jus divinutn: Vide 9H. 6. 

/6. 50 E. 3. 10. 43 E. 3- 33. XI A 4 8. 

Fit%. jiitacbment^fur Prohibition !• Bro. Difms 

14, ^c. f^are Plow. 470.) 

It may alfo be here obferved, that our TiOit mi dm 
Bobli^ of Common Law^do mention certain f^Tbtngs 
Cafes wherein no Tithes are dqe of Com- ^ i^^^^^ 
moo Right, but yet are claimed as due by * * 
the Ecclefiaftical or Canon Law, Jure di* 
vino. 

And in the firfl Place, by our Law, no (pre- 
dial) Tithes fhall be paid of fuch Things which 
do not increafe from Year to Year. For the 
Rule is, ubi non eft annua Renovatiq ibi Dc^ 
citna nm debent folvi. 

Therefore no fuch Tithes fhall be paid for ^Mod. 77, 
Stone^ got out f£ Quarries ^ nor for Fitn 
Coals, Turfs, Slates, Bricks, Tyles, Earthen 
Pots, nor of any Thing made of £arth. 

Nor of Marie, Sand, Lime, Chalk, or i MJ. 35, 
other Thing ufed for the Iroprovemont of 
Ground^ for by thefe the Earth, and con* 
fequjently the Tithes thereof, are bettered 
and improved. See 1 Mod. 35. ; 

Nor for any thing gotten out of the 
Ground, as Tin, Lead, Copper^ or . pcher 
Metalr Nor is Tithe-Ore due of common 
Right. See i Cban. Go* 272, z%z. 2 Pern. 46. 

And yet by Cuflom, Tithes of fuch Things 
may be due and payable. 

Where Tithes are due of common Rights 
and whereby Cuftomsi fee 4 3fi^. 341, 344r -> - 

C See 



See alfo ibr this Furpofethefe ifevcrai Av-« 

thorities, x Roll. Abr. 6^6. D. i Moor 90S. 

, Cro.El. 277. zipifi. 651. Z)r- ^ iif«i. 174. a 

^rir. 46. Cumkerh 404. 6 itibi. 223 . x Lm. 1 79. 

No Tithes (hall be paid of Aftcrmowths^ 
of of Stubbles, or Rakmgs of Ourn, i. e. 
where it is done without Fraud. ^u^exBjA*^ 
Ahf. 640. Moor 910. ^t. % E. 6. c. 13. 

No Tithes fliall be paid of Broom, Gorfe^ 
or Furze ufed fer Fewel within the Pariflt 

And by feme Books no Tithes are due de 
Cotmnimijure^ for any Wood or Underwood, 
^tf^ Chap. 3. 

Nor fliall any Tithes be paid of Birds or 
Beafis that are Ftr£ Natura^ ^c. unlefs they 
be fold. See iRot. Atr. 640. Lit. R. 311* 
Moor 909. 

. Nor fbrHounds, Apes, Parrots, and the like j 
becaufe only Things of Pleafure. z Infi. 6$!. 

Nor for FiA or Coneys of Common Right ; 
oofitra by Cufkm. i Cro. 1^7. March $6* ^ 
lUbd. ILZ3. 

Alfo Servants in Husbandry fliall not pay 
perfonal Tithes. Vid. Degg. 265. 

Nor fliall Tithes be paid of Marriage 
Goods, ibid. 

" And it feems confenant to Reafon, that 
Beafts ufed in Husbandry fliould pay no 
Tith^. 

Alfo I'ithes regularly are not due of 
DwelHng*Houfes, yet a Modus may be due 
for a Houfe as well as for Land; but it fliall 
be intended a Modus for the Land before the 
Houfe was built. See 11 Cb. 16. Hob. 11. 
T4m0 Fowls. ^^^ ^h^ Tithe of all tame and domeftick 
Fowls, is to be paid either in their Bggs ov 

in 



io dieir Ydutig) in proper Kidd> Hcoonilng 
to the Cuftom 6f the Fiace. y 

The Ti^brf of Gtefifi, Ducks, and Smuis^ 

areufiiaUyipaid in their pmp^r Kiad, 4Ml 

of Hens and Turkeys, commonly in tfaejr 
iggs i; but hdreih the Guftom of the Place %*« 
rnnft be obiervod. - , . . 

But NkHl, nvrhere tbey pi»y Tithe ef ihe 
%gs, tfaenoislno Tithe p^ of the Toiyigi 
and e coftverfiij n<y Tithe. • of the £gg<> 
i^^here thiy paly TitliB of the Young; i 

So wberiff there is Ti^e-Milk thepe ia ao -■** 
^ithe-Chedfes & ^ conv&rfi^ &€. 

It is.sdfaiuiide a (^lefttoif whether ^anv 
Tithes are due for MUls or not ; which' MUt$. 
Cooke m im'AtondJiijiitutei iays, wa$ tt^ver » t 

judicially dsficrmined diat be knew o£ And 
that it had been held in Cafe of a Fultii^ 
-Mill, dlat id Tithe wa«f due. For oS Prf^ 
fits that coalfe only by the Labour and Iiv- 
duftryr of «JVfani| no Tithe is to be paid^ lOid 
the fame Reafon. holds for. Corn^MiUs. Sep 
2 Infi. d2a* Uft.' Rep. — ^-^ Cro. Car. s^y 
5^+- Vide pop Cbap../^ 

Alfo no Titfacfc are to be paid for the 
WooUocfcs, Neckings, TailiAg«> dr Birfings WW-tolfc 
of Sheep. :Scc. i Jij>l.iAbf. df5, 64<S. Oo. 
1?/. 363. Jfor^ii. 3 Buif zJVi" 

No Titbe&for green Tares given toHoup- Cm» Tofm 
fo, ^c. See and note 2 Lecm. Cafe 3 b. 

Not payibie by a Parilhioner for ftwel 
fpcnt in hirHbufe. Cro. £1. 609. 

Nor for Ttober-Trees, or fuch as are 
arid^&Ptarid^. 2 Plow. 470. Cro. EL 477- 

Nor for Cattle brought up for the Pail 
or Plough. Cro. El. 70a. 

C a Not 



: *Nw for Pidgeonsj^ C^ir. tinlefs by fpeciai 
Cuftom. iMoedriT. 

; • Ndir fdf a Riding Nag, i . e. kept for Plea- 
*fuffe and not fbr Profit. Pi)|p. 126. Hetlej^ 

lawbin ihe ^'^fikilds in a Foreft, while they are in the 
Kings Hands. King's Hands, are free from paying Tithes^ ' 
'although they lie Wkhin fbme Paviih : But 
if-they are dtsfbrefted^ and i come to the 
'Hands of another^ they ought .to pay Tithes. 
, ^^ For the not paying Tithes fat them whilft 
<hey were in the King's Hands, and were 
Foreft Lands, is but an Imniaonity dnring 
that Time, but is no abfolute .Difcharge. 
'Sfee Lilly's Reg. s*JS' 
Lmnds Im- *: If Laiids paid no Tithes before the Sta- 
provid. Jim'g Qf £ .5 or bit very mconfiderable» 
atnd afterwafds the Lands for which the 
Tithes are paid, are improved by the Own- 
er, he ihali only pay the accuftomed Tithes 
ufually paid before the Improvement of 
them, w»; fuch Tithes as were paid for 
them immediately preceding the Improve- 
ment. But if no Tithes at ail were paid 
^ ^them before the Improvement, no 
* Tithes (hall be paid for them after the 
Impfbvementi For the Improvement of 
Land not Tithable by Law^ cannot make 
^ it Tithable i for this were to alter the Law. 

ibid: 
^^^^ And it is. there faid to be held by the 

Jure Diviao. Court of King's Bench in Michaelmas Term 
' 1649. That Tithes are not due to be paid 
Jure Divino^ hut per Legem Terr^. ibid. 

Jifsi 



And that the Reader may have the ekiirer 

Idea of the Rights of Tithesy &c. as tbef 

formerly flood and at prefent ftand on the 

Rot of our temporal Latvsj we Jbatt hftt 

fuhjoin a brief Summary^ or Ahfiraft ^ 

all fuch Statutes or AUs of Parliament which 

have been enabled relating thereto^ from the 

i^tb Tear of £dw. i. to the prefent fjwe^ 

viz. 

S^at. 1SE4.1. (commonly palled /^^j?- 
fninfier zd) Cap. 5. Seii. 4. Thaf if on an 
Indicavity i3c. the Parfon (Encumbent) be 
liifturbed of his Tithes,, the Patron fhall 
^ve 4 Writ to demand the Advowfon of 
Tithes^ aipd when that is tried (at Com-? 
TOon Law) the Plea or Sentence in the Spir 
ritual Court (hall pafs as it is tried (or acr 
cording to the Judgment) of the King's 
Court. See Poulton^s Stahpag. 2, 3. zxiAplfis 
pag^zz^.b. 

Stat. 34 Ed. 1. QDe cimjuniUm Feaffkthy 
For that Pleas in Courts Spiritual ^ .have 
heretofore had manv Tim^s unnieet DelayS) 
for that Writs or Indicavit were often, 
brought before the Judges.of fuch Matters 
when they were begun ; arid thereupon .cbr 
Chief Juftices could not proceed l^iw/ully, ; 
nor in due Manner aiyar4 a Writ of <^bh-. 
fultation on fuch Manner of Procefe. \ tt is 
agreed (not enafted) that fufh Writ d£ Jn-r, 
dicavit ft^l not be granted till the Mattel 
be recorded in the Spiritual Court, * and the 
Chancellor certified thcK^.t , See KeeWi 
Stat, p'.^ji. 31 A 6. i^. J^fV Sf, R^'Nl^'Bi: 
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Stat. 9 Ed, 2. i/Mcnli O^i) O^ i. & 2, 
In Cafes of tithes Ohlatw^^ Oi^mions and 
MfhrPMfies^ (vhen propottiided und^r thofe 
Nunes) the ILioe's FrahtbAlion fiiall hold 
iio Place, althoi^ ibr the Mng >vkh-hold-r 
mg die fame, they oome to a Pecuniary 
Eftim^tion, and SoitencejSn* cbe fame. But 
if a Clerk or Religiout Mao do fell his 
Tithes in the Barn, &c, for Money, and 
that be demanded before a Spiritual Judge, 
a Prohibition lies. For by the Sale they 
are made Temp9fal Chatties. See Pouftons 
Stat. 323. B. * 

Stat. Idem, Cap. 2. Alfo if Debate does a-, 
rife i^on the Right of Tithes, having it? 
Original of the Right of the Patronage, 
and the Quantity of the fame Tithes docs 
pafs the Fourth of the Goods of the Church, 
a*Prohibition holds place. Vide ib. And fee a 
Jffft, 6x9. F. JV: JB. 40. £^50. 

Stat, idem^ Cap. 5. Alfo if any Man 
ereds in his Ground a new Mtll^ and the 
Parfdnof the Place demands Tithes, a Pro-? 
hibition is prayed to ifltie, but denied in the 
Ani^tt.Vidihid.B qnar^. Seeajfe^. 621. 

Stat. 18 E. 3. Cap. 7, That no Writ of 
Set. Fac. Ihall be granted out of Chancery 
againi^ Prelates and Clerks, for Payment of 
Titb^, ^c laving the Right which the 
K^^g iand his Anceftors ufed to have. See 
Keebk no. E N- -9. 30. E. 

Sta$s/^5 J5. 3. Cap: 3. A Prohibition to go 
to the Spiritual Couit, if the Tithes of 
Wood of twenty Years or upwards be fued 
for there, as Tidifes of Sj^a Oedua. $te 
Piftffttm X2I. Kith 151* R0g. 44. K N. B. 
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^4. B. jro E. 3. 10. II H. 4. 8. 9 A 6. 56, 
jRrta. yj&/^^. ykr PrflMI^. 1. Bro. Difmes 14. 
11 Cb. 48. Flm. 470. Oo. J5/. i9 477f 73^ 
^Lem. 8a 

S»^. I it 2. CS^. 13. That Ecckfiaftical 
fudges iball not be vemd for rctaming Suits 
for Tithes, Sc. in a Spiritual Court. See 
Kiseb. ijr4, 155. ^4^. IS B. i.Cap^ aa. 

iSr^^ /^mr. Cap. 14. That on a Suit in the 
Spiritual Court for Tithes taken away, a ge« 
neral Averment to the contrary fliall not be 
taken, without ffaewing Specially how the 
fame was a Lay Chattk. See K^elf. 155. 

Stat. 2, H. 4. Cap. 4. That the Difchargp 
of Tithes to ribe Gftiftiaus^ by the Pipe's 
Bull, is void, and it is a Pr^nmnire to put 
it in Execution. Knk. ip2. 

Sfoi. s H.4. Cap. XI. That Tithes Aall 
be paid by Farmets of Abtns Lands, not- 
withftanding the Seizure into the Kii^^s 
Hands, or any Prohibition. £nr^. ^02^ 
Reg. 179. 

Stat. 7 A 4. Cap. 6. That i^ who purdia* 
fes the Pope's Bull for a Di&harge of Tithes, 
and therein difturbs thf Enjoyment of them 
fay any Farfon, &c. fli^tl incur a Pramimfre. 
Keeb, 2q±. See Stat. 13 JS. 2. i% R. 2. aad 
»H4. 

Stat. z*j H. 8. Cap. 9. Se&. t. That Tenths 
or Tithes fliall be dedvfted out of Firft Fruits 
00 Spiritual Promotion.^. Ketb. 456. 

Sti^ idemy Se0. 2. That the Comauf* 
fioaers £>r Firft Fruiti ihatl allow them. 

Sed. 3. That the Incumbent after 

Tentfasjdlowed, ftaii pay them the &^ Year. 
C 4 Stat^ 



S^at. 27. if. 8. Caf. 8. Sed. 4. That the 
Secceflbr Ihall pay the Firft Fruits if he may 
diftreift Goods of the Predeccflbr, clfe tiie 
Predeceflbr^s Executor only liable. 

Stat. 27 H. 8. Cap. 20. Sc£l. t: That in Suits : 
for Tithes, ^c. Two Juftices ^arum unus^ 
at the Requeft of the Ordinary, to take an 
Obligation or Recognizance to- obey the 
Proccfs of Ecclefiaftical Courts. 

fyat. idem^ SeCi. 2. This not to extend to 
Suits for Tithes, ^c. m London. 

' Se£i: 3. And the Parties fued may 

have an Appeal, Prc^ibition, or other legal 
Defence. 

■ ! Sed. 4. This to continue xmtil a 

Body of Ecclefiaftical Laws be appointed by 
the King and Thirty-two CommifHoners. 

-— ^-T-O?/). 21. &^J. I. And Payment in 
London and Suburbs to continue until another 
Law publifhed 

Stat.il. H. 8. Caf. 13. Seit. 21. The King 
and Patentee of Abbey-Lands to hold them 
diicharged of Tithes, as the Abbots did, Sc* 
See the Statute explained, zCo. 46. 11 Co. 8. 
and 15. Dyer 277, 349. Moor 219. PL 356. 
Cro. Eh 206. Cri. Jac. 607. Crq. Car. 2.6$^ 
422. X Leon. 231. 

Stat. 32 H. 8. Cap. 7. An A£i for the trm 
Fapnent of tithes and Offerings. 

■ — Sefi. I. How Tithes ought to be 

paid, and in what Manner to be recovered g 
alfo what has encouraged Perfons to de- 
tain their Tithes from Laymen, vizr that 
Suits for Tithes, ^c. by Laymen, were 
liotiavoured in Ecclefiaftical Courts. 
!..... " ■ " Seff.z. Thatevpry Pcrfoii IhaUfet 

i- out 
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out and pay his Tithes according to the Cu- 
ftom of the Parilh vhere they are idue: 
And Perfohs Lay or. Ecdefiaftical may fue 
before the Ordinary for fubftra&ing them, 
fice CV»- jfi//2S, 607. 

Sfat. 32 H. 8. Cap. 7. ^Se^. 3. On Appeal 
front the Ordinary, . the Appellant to pay 
Cofts, and£xcani]iiengementtill.paid. And 
fo in all Suits for Detention of Tithes. See 
Cro. £lrz. 173. " 

r Seif. 4. On Refiiial to pay Tithes, 

after Sentence, 2 Juftices(i^«or«/»f/«aj)fliall 
on the Ordihary^s Certificate, commit the 
Offender until a Recognizance be given to 
perform the Sentence. (See Stat. 27 H. *, 
Cap. 20.) 

Se£i. 5. But none (hall be compeU 

led to pay Tithes, which by the (Tempo- 
ral]) Laws and Statutes of this Realm are 
diicfaarged. See 2 Ce^. 44. 

— p Siff. 6. Nor this Aa not to bind 

London or the Suburbs, or oblige them to 
pay Tithes otherwife than they ought be- 
fore. 

" SeS. 7. That Recoveries may be 

had, and Conveyances made of Tithes, Ob- 
lations, and other Ectlefiaftical Profits in 
the Temporal Courts ; as of Lands, Be. by 
Writs cS Precipe quod reddatj Affife of Novel 
Difleifin, Mortdanceftor, S^d ei I>eforcoati 
Writs of Dower, Be. And Judgments given, 
and Fines levied in the King's Courts of 
Tithes, or other Eocfefiiftieal Pirofits, ftall 
be of like Fordc, as of Lands, Tenements, 
^c. See 0>. I Infi. 159. DyerZi. iz i/, 4 20/ 

^ •' Stat. 
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Siat.izH. 8. Gip.7. 5^^. 8. But Remedy feat 
Spiritual Tithes to be had only in the Spirituai 
Court See the Stat, z E. 6. inf. and 2 Co.fc^ 4}, 

Stat. 37H. 8. <:^p. tz. That an Order tS 
the Archbiihop or Canterhryy for paying 
Tithes in Ltmdon^ enrolled in Chancery, to 
have the Force of an Ad of Parliament. 
See this Ad in the Chaptor of Tithes paid 
mLandon. 

Stat, z iB %E.6. Cap. 1$. Confirms the 
Statutes of a7vH. 8. Qap. zo. and 32 H 8, 
Qtp' 7. and Provides, 

Segf, I. That Predial Tithes be paid 
as they arife, as within forty Years they 
have been paid, or df Right due ; and 
none to be taken away 'till divided or agreed 
fi>r, on Forfeiture of treble the Value. 

- — ^— - Se&. z. The Parfon, Sc^ may fee 
^em fet out, and fevered frooi the Nine 
Parts, and he that willingly withdraws be^ 
fture, or hinders the Parkin, €^. on Proof 
thereof before the Judge (Spmtual) to pay 
double the Value befides Cofts, €^. 

Sa£l. 3. The Owner of Cattle 

going in a Pariflt or Place uncert^n, to pay 
where he dwells. 

— — - Se£i. 4. A fiiving of all Privilege* 
and Prefcripdons to be di&harged. 

Se&. 5. Barren, W^le, or Heath 

Lands not difcharged by Parliament, ^c. 
feven Years after Improvement to Arable 
or Meadow, fhall pinr. 

^ Seff. <• Ir Barren Land ufcd to 

pay, the Improver during die feven Tears 
to pay only what was iifed. 

Se&. 7. Merchants, Haivficrafc^ir 

and , 



^e main s^ ^tt^^^ &c 27 

tod FicidtiesCtl^at fer forty Tears have paid 
perConal Tkh^) to pay the Tenth of their 
dear Gains, Oiargt, &c. dcduded : Day<» 
Labourers excepted. 

Sm. z and 3 £. 6. CWj>. 13. Stfi. 8. The 
Cuftom of Paynneiit by Handicrafts, to b<i 
ofed as in forty Years paft. 

r— 5- — &^. 9. On Reflifai to pay the 
Ordinary to examine the Party, but not 09 
a CorponU Oatht 

Se£I. 10. OfFerings, 6^r. tobe pai4 

where the Party dwells at die four Days ac- 
(tsftomed, or at Eafter. 

— &^. II. Thi« not to extend to 

Sea-Coaft Towns, but they to pay Tithc^ 
Pifl), as ufual, 

1— iS^. I*. The InhaJbitants of Lon-f 

ion^ Cantefhury^ 8lc. that \rfed to pay Tithe* 
by Houfes, are to do Co ftiN. 

— -. tSeB. 13; Parfon«, y^. may foe in 

the Ecclefiaftical Court, or elfewhere, and 
?he Party offending to be excoQimunicated 
forty Days. And then Proccfs (of Excom. 
Cap.^ may iflTue. 

-^ Se0. 14. Prohibitions to be i(rue4 

as ufual 5 but the Suggeftion to bfe proved in 
fix Months, or a Confultation to be award- 
ed, and DoubJe Cofts. 

-r SeSf. 15. This Aft not to give Ju- 

rifdiAion to the Ecdefiaftical Courts, cmtra 
fyefimnjter i. €. 5. Nor Artkuli ckri^ Sylva 
dedua^ the Treatife De Kegia PoteJiatCy or 
1 ^. 3. Cap. xo. or. II. Or where the King's 
Courts have Jurifdidion. 

— — — Sc£l. 16. No Tithe of Marriage- 
Goods to be exaded in ffales^ or the 
Uwff^hes. See 0ap. 4. SPUt. 
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Stat. 2,&% Ed. 6. Cap. 20. Seei. 3. A Par-p 
foD, ^c. ftiall only be deprived of one Bene- 
fice on Certificate of Non^-payment of his 
Tenth to the King. 

^ \ — ' S$£f. 4. And no Incumbent is 

thereby difabled from taking a new Bene-* 
fice, ^c. 

See alfo the Statutes 7 E. 6. Cap. 4. Se£i. 
2. 2i3 I P.^ M.Cap./^iEli%.Cap.4^Se0. 
%2. to Se£l. 40. Touching Tenths to the 
King, ^c. 

Stat. 13 El Cap. 10. Agatnft fraudulent 
Deeds and Aflurances made by Spiritual 
Perfons, of their Land«i, Tithes, ^c. to 
defeat their Succeflbrs of Remedy for Dila- 
pidations, Ji$c. 

Stat. iBMl Cap. ii- For explaining the 
Statutes againft Dilapidations, &c. 

^ Sefi. 7. That Tithes may be de- 
tained by an Inhabitant, after Sentence 
given on a Leafe void by Non-refidence. 
. Stat. %z €^23 Car. 2. Cap. 15. For fettling 
Tithes in London^ in the Parilhes burnt and 
rebuilt there. 

Stat, i IV.S M. Cap. 3, 'For the better 
afcertaining the Tithes erf* Hemp and Flax, 
See the Ad; and that ofii^izlF.i. Cap. 
16. And their Continuances, i3c, Poft. to- 
wards the End of Chap. 2. 

Stat. T B SlF.i. Cap. 6. For the more 
eafy and efiedual Recovery of fmall Tithes^ 

Stat. I Geo. i. Cap. 6. For explaining and 
enforcing the faid Aft, in Relation to the* 
Pa)iment of^ Tithes and Cburch«Rates« 

CH;APi 
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Of Predial ^thesy their Nature^ 

' Kinds y and Incidents in parti* 
cular J for what Things due of 
common Right y &c. (ind in 
what Cafes not dm by Cufiom 
or Frejcription, and the JRea* 

' Jons thereof', and this with Re* 
JpiB to the Tithes of Corny 
Grainy Hay^ Grafs y Woody 
Trees y Fruits y Herbs y Seedy 
Honeyy Wax, &c. ^^ the 
fi'veral Statutes for afcertain- 

•■■ im the Tithes of Hemp and 
Haxy &c. and quaere tf great 
or fmall Tithes, 

HAving in the foregoing Chapter treated BudUl 
of Tithes in genera^ and therein ei- Titb*h 
iVen a Definition or Defcription of their le- 
veral Kinds, viz. Predial, Perfonal, and 
-Mix'd, and for what Things they are ufu* 
:ally paid refpediyclyj we fliall now pro- 
ceed to difcourfe of each of thefe more par- 
ticularly, and in this fecond Chapter fliew 
die Nature, Kinds, and Incidents of Predial 
Tithes i for what Things, and in what Cafes 
... they 



^0 la^t turn of ic<^s, &x?. 

^ they are due or payable, and in what Cafes 

they are not payable, and theRcafons thereof; 
^'tr Nature^ And firfl:,'as before is obferved. Predial 
Tithes a;:e fucfa as arife mwely frpin the 
yearly Pririt D^pIH>duc6 of che Earthy Land, 
jor GFQUf)4 pnly. For a Piece of Land or 
Grounii being, called in Latiny Pf^dium^ 
whether rt be Arable, Meadow, or Palhire, 
thte Fruit or Produce thereof i^ osAlx^ Pre- 
dial, and confequently the Tithe payable 
for fuch amlcat Produce, 15 called a Prtdial 
Tithe. . . , . : 

*«»*• Th4fe Predi^l^ Tithes afe divided jute two 

Kinds, viz. i. MAJates 'Dtcima^ or Gfeat 
Tithes, which arecoHimoniy called Perfimage 
Sitbes^ for that tbtf are properly due*r and 
molt ufuaily^aid to the Parfon, (who is 
fomethnet the Lay Patroil)^ ot Reft^r of 
the Ch&t<^h. a. Mnmt wl minHt^ Deci^ 
ffupy or frniaH Tithes ^ and. thdr& are called 
Vicarage Tithes, as being properly d\xt .and 
payable to the Ykar or Ciirace, though 
fooietimes (as in a Vicarage endowed^ be 
has Part of the great Tithes alfo. 
Tre^ai gnat '^^^ Predial great Tithes are chiefly of 
Thbes attd Corn or Grain fown in Fields open or in- 
fmaUThbn. clofed, as Wh^at, Barley, Rye, Oats, e^c. 
And fo, 1 ctoeeive, are Beans, Peafe, Tares, 
Fetches?, and the like, when fown in fuch 
Con. iPields Ccotifrayj if fown or fet only in Gar- 

dens, or in fiinaU Quamitiesf for then they 
are properiy minuta Decim^j or fmall 
Tithes.) 
Grafs, May, Alfo the Tithe of Grafs and Hay is a 
^''^ great Tirhe (and fo to me feems the Agift- 

ment or Feeding of Cattle) as arifing an-^ 

nually 
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imally eX pr^dsoj and fo is efteemcd the 
Tithe of Uiidcrwoodt and Itkewtfe the Top* 
pings ^ttid Loppdngs of TVees^ if i^fha Or- 
dua^ i. e. under twenty Years Growtbu 
And the like of Mafts and Acorns ; if a 
great Fart of the Parifli be of Woods and 
Trees^ bearing fuch Mail or Acorns (jctrntra Am9$k 
if growing only in Hedges or Sparfim in 
finaU Numbers.) See ^KoL^/Or. 335. Se£t. 

And the like may be (aid of Apples or Apftts^ 
Tcarsy and fome other Fruits. For if great P«*w. 
Fart of the Lands in die Farifh be plmted 
with Trees bearing fuch Fruits, whereof 
Cyder, Perry, or other .Liquors are made^ 
as in HereforJjbire^ £5f . or the Fruit fold, 
as Pippins in Kenty C^^« The iarge Quanti** 
ties of fuch Fruit will, as I apprehend, bring 
it within the Dencanination and Nature of 
majarrs DecimiTj or great Tithes. And the 
Uke of Flax, Hemp, (^. according to the 
Opinion of Holty Ch. Juft. which to me 
feems the better, though Dolben and Byre 
eotOrOi in the Cafe of IVbartm and Ufie* 
Pafcb. e Srin. S tf^*^ M. Seb dumb. «oi. 
sop. 

And the like Reafon holds in the Cafe of Potatoet^ 
Roots, Seeds, Herbs, ^c. as Tumeps in ^"'^^'^t 
many Farifhes of N^rfolk^, ^c. Potatoes, *£'• 
Parinips, Sv. in Mi^lef^x^ Kentj Surry ^ Woad, ' 
&c. or the like ^ Saffron .mid VVoad in Ef Hoph 
jfcxy &c. And of Hops, Hemp, Flax, Ho- ^^* 
ney. Wax, ^c. in divers Counties. Where ^^^ ^^ 
ihey are generally fown, planted, or made,, 
they muft in Reafon be denominated great 
Tii^es i whereas if they are only produced 
» in 
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in fiiiall Quantities^ tHey cannot be efteeined 
other than minute or fmall Tithes. See and 
note the Cafe of Clover aft4 it* Seed^ Skin^ 
net S4t* - 

Now for ther better illuftrating of the be- 
fore-mentioned Farticuiars ^ let us examine 
. what our Law Books have faid^each of 
them refpedively^ aind firft, 
TitU 0f Corn The Tithe of Corn aind other Gr^n is 
^me fif Com- f^id to be due of Common Right, /. e. by 
m9 Right, porce of the Goftimon Law, and ought ao 
cordirigly to be duly fet forth and paid. 
See f KolL Abr. 644. is[oy 1 Kclk Kepi 172. 
1 Sid. 2S3. But Cuftom fometimes admits 
the contrary. Viie infra. 
And to he fet Alfo of Common Right, /. e^ where the 
farth^ &c. Cuftom is not otherwife, the Owner of the 
Corn ought > to cut down and prepare the 
fame, /. e. divide it from the Nine Parts, 
bind it into Sheav^, put it into Shocks, 
Cbcksi or Heaps, t^<;. See i KolL Abr. €^^- 
fufra.^ 
Suit for not KtiA if the Owner refufe to do it, the 
Mng it, and parfon may^ fue him for it in the Spiritual 
' Court i but ilien the Suit ought to4)e Special 

for not fetting them forth into Cocks ; or af 
the Claim is, and not generally^ for not fetting 
them^ forth. See Latab 125. Laytntis Cafe. 

But having made the Corn into Sheafs, 
he is not bound to fet it up in SbockSy or 
caft \t into (larger) Heaps ^ unlefs the Cu- 
ftom of the PJace oblige him therieunto ; but 
having either bound it into Sheafs, or made 
it into Cocks, he may fet forth the Tithes 
thereof accordingly ; and thereby they be- 
come Lay .Clfattks\Stt Smithes Cafe in Goldf" 
i . hro.^ 
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horo.^ : After which he may heap his own 

She^ or do with them as he pleaieth. And 

the Tithes being fo fet fbith, the Owner of 

the Com is not bound to watch or look 

a/rer them^tiil the Parfon carries them awaf. 

Set Noy 31. I Roll. Mr. 644. For it feems Th^P^rfmH 

the Parfon is at his Peril to take Notice of ** *^ 

the TitheSj being fo fet Out; and if he does 

not come to take them away in due Hme, 

an Adion will lie againft him as againft a 

Treipafler, by the Owner of the Ground. 

But the Manner or Form of fetting out ^^*^JV^ 
or Payment of Tithes, is for the moft part ^^ 
governed by the Cuftom of the Place ; and 
merefore if by Cuftom the Tenth Part of the 
Com, Grafs, &c^ hath been meafured fbnb 
as it ftands or is growing on the Land, (as it 
is in feme Parts of Lincolnjbire^ &c.) tUs Cu- 
ftom is good, and the Parfon muft be con- 
tented to cut the Corn, or mow the Grafs ^^ ^^ 
of his Tithe Part. See De^s Parfon, Lib. n^fitf/fOk. 
z. Cap. 2. l^atfon 540. 

So if the Cuftom of the Place be that the 
Parfon is to have for bis Tithe of Corn, the 
Tenth Land or Ridge of Com, beginning 
at fuch Land or Ridge as is next to the 
Church, this Cuftom is good. And if in 
fuch Cafe the Parifliioner;, to defraud the 
Parfon, does, not manure fuch Tenth Land 
or Ridge as fufficiently as the reft, the Par- 
fon may have an Adion at ComnK>n Law 
for the Fraud and Covin. See jMoor 913. 
Stebbs and Goodlocks. 

But in that Cafe it is faid, that tFitay^ ToUnafi^ 
Ch. Juft. was of a different Opinion, attd ««^- *y **« 
held that fuch a Cuftom was againft Com- -^^^^ 
D mon 
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mon Reafon ; but agreed, that if the Cuftom 
be good, the Parfon may well have his Ac- 
tion on the Cafe, for the fraudulent Ma- 
nuring, or Sowkig of the Xands, i^c. See 
a Leon- 70, 
And yet to me it feems fuch a Cuflom 
A feafonahie OT Prelcfiption may have ^a reafonabte 
Cupm. Found&tioh on rfxis Suppofal, that the Field 

wJaette thbfe Laiids or Ridges lay, was ori- 
-giitaMy a common wafte Field belonging to 
th0 TownAip, and that, on an Agreement 
of the Patifhioners to turn it into Arable, 
they cotrfcntsed to allot the Tenth Land or 
Ridge by them fown, to the Parfon ; but he 
to rtSLp it, &e. 
Pnfcripticfis Alfo a Cuftom or Prefcription may be 
againft pay withiu a Pariflu, that by Reafon they have 
ipg Tubes, n^t fuifident Meadow for Milch Kine and 
Draught Cattle, they have ufcd to cut 
fome of their Tares green, and give them 
to the faid Cattle, and to be difcharged of 
fetting out or paying Tithes of the faid 
Tares. This is a good Cuftoiri and Confi- 
deration ^ for that the Parfon hath an Ad- 
vantage thereby as well as the Parifliibncr, 
TV^^lit^l W25. in the Tithe Milk, and manuring of 
gj«^ Mikb ^1^ other Corn Land. zLeon. 27. Perry v. 
Somes. 

Arid in that Cafe IVray^ Ch. Juft. faid, 
the Uisdttv or Caufe is the Want of Mea- 
dow, and Pafture; amd that the Surmife is as 
if it bad been faid, that for want of Mea- 
dow and Pafture, they had ufed to eat their 
Meadows (it fhbuld be Arable Lands) with 
their Plough Cattle, and for fo much as 
they did cat, to pay na Tithes, which he 

allowed 



allowed to be good. Ibid. S. C. and 3 Qro. 
IS9- 

So if a Man according to the Cuftom ofotshfivn 
the Country doth (bw his Land (with Oats^ ufad Hmff$ 
BarJey, £^r.) to feed his Horfes for Tillage, Z^'^'^- 
and the Ufe hath been to fuffer fuch Hor« 
its to feed on the Land, without mowing 
of the Grain: And fo as I apprehend (^irhere 
It is to feed them off* from the Land after 
fuch Grain is mowed or reaped) in thisCafe^ 
the Parfon fhall not have any Tithes thereof, 
becaufe it is no more than Failure for his 
Horfes. Soames^s Cafe, cited, i Kol y4br. 646. 

But fome are of Opinion, that without Quaere if 
fuch Cuftom as aforefaid, green Tares cut i^^ 3V« 
to feed labouring Cattle, (hall pay Tithes i 'qJ^J''^ 
and that fo fliall Com £bwn on Head- 
Lands and employed to the fame Ufe : For 
that, when one libelled for the Tithes of 
green Tares cut, and Corn fown on Head- 
lands, fed with hbouring Horfes, a Frohibi* 
tion was granted, not upon the general Sug- Suggefilon. 
geftion, but upon the Cuftom ot* the Farifli 
^ciaUy alledged, that no Tithes were due 
by Cuftom there in thofe Cafes. See Wat* 

fon 5^9- 

And yet in thefe very Cafes it is faid that Pfohihithm. 
in a Prohibition it is not needful to prefcribc 
to be difcharged of Tithes for the feeding 
of fuch Horfes : For that they are difcharged 
by the Common Law. See i Jon. 337. i Cro. 
393, and I KoU. Abr, 650. Mead and tbifmath 
which fhews they are difcharged without 
fuch Cuftom 5 and confequently that the 
Cuftom need not be alledged to fupport 
a Prohibition in thofe Cafes. 

D 2 And 
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Modus. 



Green Veafe 
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And of this Opinion was Mountague and 
Dodridge in the Cafe of Kneebon and IVood- 
reft. Hill isjac. i. JB. R- and though Hough- 
ton thought the contrary, for that their La- 
bour in fuch Cafes was in manner of a Afo- 
dns for their Tithes j yet Oincb and Clark 
faid, that of later Times they have not 
ufed to prefcribe or alledge fuch a Cuftom ^ 
but that othcrwife it was anciently, (J. e. 
when the Canon Law exerted its Power.) 
See I Koll. Abr. 646^ 647. 

In like Manner, if a Man gather green 
Peafe or Beans to eat in his Houfe, no 
Tithes (hall be paid of them, and that by 
the Law of the Land 5 but otherwife it is, 
if he gather them to fell, or to feed his 
Hogs, i3c. per Cur. i Koll. Abr. 647. And 
in Evidence to a Jury it was faid by Wind-- 
ham^ that of Hay mown to feed Deer, no 
Tithes are paid : But by Glyn and Finch^ 
they are due of common Right, and fhali 
be paid, unlefs there be a Cuftom to the 
contrary. See 2 Keeble 22. 

Alfo the Parfon (hall not have Tithe both 
of Corn, and of Sheep taken in pro melio^ 
S^epj&cfed y^^j^^^ agriculture infra terras arabiles^ as a* 
^ mongft other Points was refolved in an ano- 

nymous Cafe, ^rin. 28 Car. 2. C B. which 
is thus reported in i Mod. zi6. 

A Vicar libelled in the Spiritual Court 
for the Tithe of young Cattle, and furmi- 
fed that the Defendant was feizM of Lands 
in 3f. of which Pari(h he was Vicar, and 
that the Defendant had Common in a great 
Wafte, called Sedgemore^ as belonging to his 
faid Lands in M. and put his Cattle into the 
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laid Common, and the Defendant prayed a 
Prohibition, for that the Lands where the 
Cattle went were not within the Pariih of M. 

The fame Plaintiff libelled againft the JVUlowF^g- 
fame Defendant for Tithes of Willow-Fag- ^^^* 
sots, and the Defendant for a Prohibition 
iuggcfled the Payment of zd. a Year to 
the Redor for the Tithes of Willow. 

The fame Plaintiff alfo libelled for the 
Tithes of Sheep, and the Defendant to 
have a Prohibition thereto, fuggefted that 
he took them in to feed after the Corn was 
reaped, pro fnelioratione agriatkur^ infra 3lfr- 
ras arabiles^ & nott alittr. 

As to the firfl of thefe labels, no Pro- Stat. %E.6. 
faibition was granted, becaufe of that Claufe ^^«^ fid w 
in zE. 6. which enads, SH^at S*itbes of Cattle '^^Z^***'- 
feeding in a IVafleor Common^ where the Parifb 
is not certainly known^fhall be paid to the Par* 
fon^ &c. 'mhere the Owner of the Cattle lives. 

As to the fecond, the Court held that a Modus u tu 
Modus to the Redor is a good Difcharge ^iiw a Dif- 
againft the Vicar (for the faid Tithe of ^^*75 *^-'''/ 
WiUow.) ^*^^'-'- 

And for the third, they held that the Par- Not due f of 
foil ought not to have Tithe of Corn, and Com and 
for the feeding of Sheep on the Land too, ^^^*f ^^' 
For by fuch feeding the Ground is made 
more profitable, and produces more (Corn, 
£?/;•) See i Mod. 216. 

When the Tithes of any Sort of Corn or The Tenth 
Grain are fet forth, the Tenth thereof of J^^^/^^«»^ 
common Right is to be appointed for the /^ ^* 
Parfon^^ aind therefore if a Prcfcription be 
to pay certain Sheafs of Corn for all Tithes 
of Corn, this is no good Prefcription ; for 
D 3 the 



t!hc Parifliioncr otight to make it into 
Sheafs ; and therefore om Part of his Duty 
in Kind cannot be m Sati3faftion of the 
Refidue. i R(?//. R. 173. 
Bui may he But where Tithe»5 are not due of common 
fefihyCupm. R}ght, but by particular Cuftom, there a 
Ctjftom, to pay a lefs Share than a Tenth, 
without other Confideration (as for Tithc- 
Fifh, '6^r.) may be good : Yet this feems to 
be left as a %/^r^. i Sid. 278. 1 Le^a. 1 79. 
and 2 Keb. 2. But fee 2 Salk. 6$$. 4 Mod. 336, 
Cnmb. 403. and Skinner 560. That fuch a 
Cuftom is good. 
P^f* tff flw Alfo, where one did prefcribe to pay in 

all. Tenth of Corn, and in another Part the Moie* 

ty of the Tenth thereof, for all Manner of 
Tithes, the Court inclined that this was a good 
Prefcription. See Roofs Cafe Goldsb. 7. 
^.T/^fe./ And if the Cuftom be, that the odd 
Sh/J!. Sheafs or Shocks under the Number of Ten 

fhall not be tithed, by Reafon that they fet 
the Tithes up in Heaps or Shocks, which 
of common Right the Owner of the Corn 
is not bound to do (the Owner being only 
bound to divide the faid Sheafs or Shocks, 
and to fet forth the Tenth thereof) fuch a 
Cuftom upon fuch Confideration is good. 
Latcb. 226. 
K<fr of Ra- The Tenth Sheaf or Shock being fet forth 
*/Vi.QaaBrc for Tithe, asaforefaid ^ if the Owner of the 
^^w- Corn fhall, after the Sheafs or Shocks are 

carried away, rafcc over the Land on which 
the Corn grew, by the Cuftom of this 
Realm no Tithes are due, or fliafl be paid, 
for fuch I^akingSi; a^ is cited to have been 
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ai^odged, 3bar 278. and i jtukrfim 199. 
Bcrd and Aiams^s Cafe. 

And yet in that vciy Cafe of Arri and AJ^aigd 
Adams the contrary was adjudged, wx. that ^^^n^ 
Ticiiesfliall be paid of Raking^, becaufethe 
Tenth Sheaf or Shock of Com is a Satif- 
faStvcxi for no more than the Grain of which 
It is the Tithe, smd can be no Satisfa&ion 
for the Rakings ; and this feems alfo to be 
fo agreed and adjudged in 3 Cro. 363. Jef^ 
fop and Paines^s Cafe. 

So it is (aid to have been adjudged in Sir Amd frrfcri^ 
Charles Morriftm^s Cafe, that if one prefcri- ^^Miiv$id^ 
bed to pay toe Tenth Part of Com in the *"• 
Sheaf for the Tithes of all that is in the 
Sheafs, and of all which is raked, it is a 
void Frefcription, becaufe the Owners of 
the Corn are to pay the Tithes of both ; al- 
fo the Frefcription is unreafonable, for then 
the Owner might put the lefler Fart into 
Sheafs, and leave the greater Fart to be 
raked. See Grifmaft's Cafe. 3 Cro. 446. 

But to reconcile this DiflFerence we muft T>*jFfrette€f§' 
obferve, that if the Cuftom be laid to put *^*''*^ 
the Corn into Sheafs or Cocks, and to pay 
the Tenth Sheaf or Cock in SatisfaSion of 
the Tithes of the Cora, and of the Rakings 
mnus voUintarie difperfed, this is good. 3 Minus to- 
Cro. 702, Noy. 15. And the Books gene- lonuric. 
rally fay, that if the Corn reaped be not 
covinoufly fcattered, or lef^ unbound with 
Intent to deceive the Farfon, then no Tithes 
are to be paid of the Rakings; but if fraudu- F«/ Rahvgt. 
lently fcattered or left, and fp raked, then 
the Tithe of all the Rakings is to be paid. 
See I KM. Mr. 645. Moor 910. ? KoU.Kep. 

D 4 379' 
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379. $Cro.4n59 690, e? 70^. 3 5ii(/?. ^43* 
3 Keeb. 251, 284. 
iphefifomly And note ^ If a Prohibition be granted 
$be tarjinh upon a Suggcftion that a Perfon is foed for 
RaKings in the Spiritual Court, without any 
Averment that the Rakings were fninas vo^ 
hntarie difperfed, it is good ; for that it 
ought to be ihewcd on the Part of the De-* 
fendant, in Order to have a Confultation^ 
that the Rakings were foul Rakings, and of 
confiderable Value, i Roll. Rep. 379. Pitt and 
Harris^ and 3 Cro. 702. Gr0en and H«». 
^uggtfims Yet in the Cafe of Pitt and Harris^ as it 
nptgood. is abridged in i Koll Abr. 645. it is faid to 
be adjudged, that upon a Prohibition the 
Suggeftion ought to be, that the Rakings 
were minus vohmtarie fparfe^ otherwife it is 
not good ^ and that it is not fuflflcient to 
fay, they were lapfde ^ dij/ipata in Collec^ 
tme. See s Keeb. 2s i^ 284. QPeters and Pri^ 
deaux) before cited. 

Neither is it a good Suggeftion, that in 
Confideration that the Parifhioner having 
Barley, the greater Part of which he cut 
down and bound into Sheafs, and put into 
Cocks, whereof the Parfon hath the Tenth 
Cock ; that he ufed to leave a fmaU Parcel 
of the Barley ftanding to the Intent to cut 
it down afterwards to make Bands for the 
Rakings involuntarily fcattered, and to be 
difcharged of the Tithes of this fmall Par* 
eel of Barley when cut down. Per Cur. i 
Koll Abr. 650. Saunders and Patammr* 
When to be And note ^ a SuggefUon in the Cafe of 
t^^* Tithes, muft be proved within fix Kalendar 

Months of the Sefie of the Prpbibition. 
T'SalLsS^* A« 
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As no Tithes are to be paid of the Ra- '^^ TMci 4 
tings of Com duly Tithed, fo nrither of ^''*** 
the Stubble left on the Ground in the reap- 
ing thereof, though the fame be Cut fer 
Thatch or odier Ufes ; and ^anfieli laid it 
was fo adjudged in one Edo^Fs Cafe. * See 
Telvertm 86. i Bj>11 Abr. 640. F- N. B. 
53 B. 

Neither is the Owner of the Com, having ^ Jlftn-tnf^ 
fet forth and paid the Tithes thereof, to ^ ^^^ 
pay any Tithe of the After-Crop, or GroT- 
texfj or Grafs of the fame Lands. See a 
Brawnl. 30. zinft. 552. Nor for any Agift- 
ments or Feedings in fuch Lands. See i BmI. 
jibr. 642. 

Yet I conceive, if Com do fhed in the Qnaere ^ 
Fields, being beaten out by the Winds, or S^-fi^m 
loft upon the Ground, for that it was not ^^"^ 
feafonably cut, and this Corn do grow and 
become a Crop in the following Tear, (which 
fometimes happens, and is called Self-fown 
Oom^ that Tithes ihall be paid thereof, 
as Tithes of the Land for the following 
Year. Sei ^u^te. 

If Tithes have been paid of Com grow- j^gr^fFallov 
ing in one Year, and in the next Year the Limds. 
fame Land is not feeded, but lies fallow, 
to the End of making it more fruitftd in 
the third Year, and then it is man^ ^ and 
fown, no Tithe is to be paid for I'uc . and 
in the fecond Year. Per Cur. i Koll. Abr. 
642. Smiths Cafe. 

And it is a good Modus Decimandi^ that 
in Confideration they who fow the Lands 
are to reap, bind, aiid fever the Tenth 
from the Nine Parts, and fet it up into 
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HeapS) that the Parfon fiiall not have any 
Tithes of this Land in the next Year enfu- 
ic^, the Land lying ley and not tilled or 
converted into Mes^ow ; for of common 
Right, the Parifhioner is iiot bound to ga* 
ther and fet up the Tithes in Heaps, i3c. 
(as before is fhewn.) Per Cur. i Koll Abr. 
649. 

The nest Kmd of Predial Tithe is that of 
Hay and Grafs y for the Tithe of Hay of 
all Lands Tithable in each Parifh, and of 
Grafs cut for Hay in Orchards, iSc. is a 
Predial Tithe, and to be yielded to every 
Parfon and Vicar who hath a Right thereto. 
2 Injl. 6$2,. 

But the Manner of Payment of this Tithe 
(as well as of that of Com and Grain) is 
alfo guided by Prefcription, and the Cu- 
ftoms ufed within particular Pariihes. 

As if in a Pariih there be a Cuftom, that 
the Owners of the Headlands have ufed. 
Time out of Mind, to make the Tithe of 
Hay of the Parifti for the Parfon, and in 
Confideration thereof to be difcharged of 
the Tithes growing on the faid Headlands j 
(a Headland being a fmall Piece of Land 
on which a Team turns in ploughing) 
this is a good Confideration to make the 
Prefcription good. Hetley 147. and Lane 
16, 

But a Prefcription to pay the Tenth Part 
of Corn, for the Hay (and Corn alfo) that 
grows upon the Headlands is not good, be-* 
caufe the Tenth I^rt paid is due for the 
Com only. Noyis^ antei6yS*j. 
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Yet if the Prefcription be, that the Pa- 
nlhioner hath ufed to Cut, or Reap, Bind, 
or Shock the Parfon's Corn 9 and in Con- 
lideration thereof to be difcharged from the ' 
Tit&e of the Hay of liis Headlands ; tliis is 
&id to be good and a reafonable Confide- 
mtion, becaufe the PariOiioner by the Com- 
mon Law is not bound to Reap, i^c. th^ 
Parfon's Part. And by the Civil Law the 
Parfon is to have the Tenth Ridge of 
Com. 

But the Reafon of this Cafe is difallowed Watibn, 
by Mr. Waifon^ as being contrary to that of p. 55** 
the other Cafes before cited. But he ad- 
mits that the fetting the Parfon^s Com into 
Heaps, may be a reafonable Coniideration 
of the Prefcription, becaufe they are not 
bound to do this of common Right. 2 
Leon. 70. 

But it feems, that a Prefcription not to 
pay the Tithe of Hay growing upon Head- 
lands, on which the Horfes and Plough 
turn, is good, without laying any Thing 
in Confideration thereof: But then it muft 
be averred, that the Headlands are but fuf- 
ficient to turn the Plough upon, i Koll. 
Abr. 646. Bird and IVbite. Otq. Car. 293. 

Alfo if a Farmer do cut down his Grafs, Gnen Grafs 
and only puts it in Swaths, and then car- <^/<^ CanU 
ries it away and gives it green to his own 
Cattle for their neceflary Suflenance, not 
having Grafs fufEcient to maintain them 
otherwife, no Tithes fhall be paid thereof 

And if Land be fo ftrong as to afford jtfter-movik 
two Crops of Hay in one Tear , and the ^£^^^g^» 
Occupier of the Land can prefcribe, that in ^ 

Confi- 
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Coniideration the Owner doth make the 
firft Tonfure into good and fufficient Hay^ 
and fet it forth in Cocks fufBciently dried ^ 
then he (hall be difcharged of the Tithes 
of the After-mowth^ this is a sood Prefcrip- 
tion and Difcharge, by Rea&n of the La- 
bour and Cofts he beftowed in making the 
firft Tonfure into Hay. See i Roll. Abr. 
648. iQro. 404. iCro. 660. and Moor gio. 
and 2 Cro. 42, and 116. 
By rrefatip- Or if the Prefcription be to be difcharged 
*'***• of the Tithe of the Afterrmouth, only up- 

on Confideration that they have ufcd Time 
out of Mind to cut down the Grafs of the 
Firft-mowth to feed, and gather the faid 
Grafs fo difperfed into Weaks, and Wind- 
rows, and put it into fmall Cocks at their 
own Cofts, this is fufficient^ though it be 
not made into perfect Hay. 2 Cro. 42. Hall 
and Fettyplace. 

Yet fome hold, that of the After-mowth 
Tithes de Jure are to be paid, except there 
be fom^ liich like Prefcription for their 
Difcharge. ^^re de hoCy and vide 1 Roll. 
Abr. 640. the Parfon of &tanfieli3^^ Cafe, 
Ver Cut. fo adjudged. 
Confideraims. But without Queftion, the preparing of 
the Tithe Grafs when mowed into Hay, is 
a good Confideration upon which to ground 
^ Difcharge of the Tenth of all After-Profit 
that may be made the fame Year of the 
fame Land ^ fo that if the After-Grafs be 
eaten with Cattle, no Tithe fhall be paid for 
them. See Teh. S6, Heth 98. and Mc. 42, 
43 Eliz. Jobnfony and Poptnger^ and i Jac. i. 
Eeksy and Vachin^ and 3 Jac. i. Eeles^ and 

Saunders^ 
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Saunders^ and iStf. Sy^c. Eehs^ and /i^if- 

^ In all which Cafes Prohibitions were RrPfd^ii*- 
granted in B. R. And Mcb. i^Jac. i. tim. 
Jobnfon moved for a Confoltadon upon the 
laid Prohibition granted in 43 Elt%. againft 
PopingeTj but it was denied. And Paf. 11 
Car. I. Laftgford^s Cafe in -B. R. a Prohibi- 
tion was granted, upon fuch a Surmife, for 
an After-mowth. And Paf 14 Car. 1. B. R. 
between Manning and Clapbam^ a Prohibi- 
tion was granted to a Suit, for fatting of 
Sheep upon the After-Pafhire 9 and fo Paf 
16 Jac. I. between Nicbolh and Hopper. ^Viie 
I Ro//. v^M 648, and 649. 

But in that Cafe Pcpbam faid, that he had No Ti*UsJb% 
known it to be refolved, that of common ^comm§m 
Right, without anyfpecial Cuftom alledg^d, *'*^* 
no Tithe Ihall be paid of the Hay of an 
After-mowth ; for that the Rule of Law 
is, that Tithes fliall be paid. Ex annuatis 
renovantibtts fimul 6^ femel only, and fo bv 
Confequence not of the After-Grafs depal- 
tured. 2 Cro. 42. Hob. 250. 

Aifo it hath been refolved, that no Tithe 
is to be paid of After-Grafs, de fttre^ and 
that a Cuftom ought to be alledged to fup- 
port it. See i BjoU. Abr. 640. 

But this is faid to be underftood only ^^i^ ^^ ^ 
where no more Grafs is left by the Scythe du^h^u 
than is ufual ; for if no more Grafs than- 
ufual is fraudulently left, the Cafe is other- 
wife. 2rBtilfir. zi^. 

Therefore it is faid, if an Inn-Keeper doth inn-Keepm 
pay Tithe-Hay of certain Land, and the Eirbag$. 
Refidue of ffhe Year after doth put into 
t the 



the fafqie Land the Horfes of his Guefts^ i\ 
which come to Market in the fame Town, \ 
no Titb/e$ (hall be paid for the Herbage of ii 
thofe Hqrfes, for this is but the After-Pa- :i 
fture of the Land whereof he had before i 
paid the Tithes ; pen Cur. Nor fltall Tithes 
'Agifimeias. be paid fat Aglftments in fuch After-Paf- i 
ture. I MjoU. 4br. 641. zH. 4. Rot. Pari. 
93. 
The Manner Although as hjis been faidj TitheJHay of 
cf Ttthelof common Right is to be paid in Kind, yet 
Bay guided by by Cuftom QT Pcrfcription fome other Con- 
^r^^' fideration may be due and payable in Lieu 
thereof 3 but tlien what is paid, how^ little 
foever the fame be, muft be to the Bene- 
fit of him to whom the Tithe-Hay of com- 
mon Right wa^ payable. For Example : 
Cnfioms'to be Whctt one furmified that Time out of 
fufpwtedbi Mind^ the Own^ers of certain Lands had 
Zins''^'^'' found Straw for the Body of the Church, 
iA Difcharge of all Tithes of Hay, it was 
held by the Opitiion of the whole Court, 
/ that this is no Caufe of Di&harge -, ibr that | 

theParfon was not chargeable with the find- 
ing of the Straw, nor had any Benefit by 
the Other's finding it. But otherwife it 
had beeii9 if it bad been alledged that the 
Straw was given to the Parfon, and that he 
bellowed it on the Body of thfe Church* 

It is alfo iaid to have been ruled, WIL 
3,0 Elm. That where one prefcribed that he 
had ufed to pay the Parifh-Clerk his Wa- 
ges, in Satisfaftion of Tithe-Hay ; this was 
no good JDifehacge. Paf ^4 Eliz. 3 Cro* 

I If 
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If there is a Modus fufficient to dificham ^^^> 
Lands of the Tithe of Hay, and the fame ^^^ 
Lands are fown divers Years with Com, ^j^. 
tins doth not deftroy the lUbdus^ but the 
faiDe fhall continue (or revive) when the 
lands are again turned into Meadow, or 
Pafture ; and whilft they are fown with 
Corn, the Farfon (hall have Tithe in Kind 
thereof. Irin. lojac. i. Brawnh Cafe in 
GodhoU. 

When the Tithe of Hay is to be paid in g^'^ 
Kind, the Owner ought of common Right c^^^^ 
to cut down and make the Grafs into Hay ; Gra/s and 
per Cur. iBjoIL Rep. 172. For there the ^^kg it inu 
Cafe was, that one had ufed to pay a Load ^/* 
of Hay for all Tithes of Hay growing and 
renewing upon the Lands where, ^c. and 
aUedged, that they ufed to make the Grafs 
into Hay by their own Labour, and a Pro^ 
hibition was denied by the whole Court 
upon this Reafon, that the Fariihioner ought 
to make the Grafs into Hay, and fo this 9»5^*w«r<# 
is but Tithes in Kind, which cannot be a ^fi^^^^ 
Confideration for a Modus Decimand/^ no 
more than if a Man Ihould prefcribe to pay 
certain Sheafs of Com for ail Tithes of 
Corn y for he .ought of common Right to 
make it into Shea&; and therefore Part of 
the Duty in Kind cannot be a Satis£idion 
for the Refidue. i RoU. R. 1 72. Per. Cur. 

And yet it hath been held, that to m^e 
the Parion'5 Hay is more than the^Owner 
is bound to do of common Righif^ suid 
therefore that the Ufjs^ of making it into 
Hay for him, may be a good Difdiarge as 

to • 
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to fome other Thing. See Hff/!?^ 147. il Cro. 
42. New Cafes in Equity 117. 
Cwfiieraf'm And it hath alfo been held, that the Fa- 
ffaDifcbarge. rifliioner is not bound of common Right to 
ted and ihake the Grafs abroad, and to ga- 
ther it into Weaks and Wind-rows; for 
that the Tithe may be fet forth in Grafs- 
Cocks before it be tedded ; and that the do- 
ing of that only is a good Coniideration for 
a Difcharge of the After-mowth. i Roll, 
jibr. 64^ 2 Cro. 42. Hohb. 250. Hall and 
Fettyplace^ and 328. Hall and Sintonds. 

But, as Moor reports the fame Cafe, to 
make Grafs into (mail Cocks is no good 
Confideration for fuch Difcharge, but to 
make it into great Cocks is a good Coniide- 
ration ; and fo it is faid to be held in Jobfi" 
fonh Cafe. Vide Moor 758. But note ^ the 
Cafe, as it is reported by Moor^ is miftaken ; 
and the Cafe, as reported by Crook 42. is 
right I for fo it appears by the Roll. 
By ttmmw And fi-om the feverai Refolutions and 
^l^P^ftK Cafes aforefaid, it feems clearly to follow, 
QuLre. ^^^^ Grafs of common Right is tithablc 
when put into Grafs-Cocks, (J^^re if not 
when in Grafs-Swaths.) and not before j 
for that then the Tenth may be fevered jfrom 
the Nine Parts. And fo it has been ad- 
judged, as it is fard, but this is Queried 
I Koll Abr. 644. And the Cafe of Hide 
ver. Ellis^ Hob. 250. feems contra. Per Cur. 
And yet in the Cafe of Smitbfon ver. Doi^ 
fon^ in Chancery, Mcb. 2 Geo. i. It was de- 
creed, that the Tithe of Hay is of com- 
mon Righjt to be fet forth and paid in GndTs- 
Cocks. New Cafes in Equity, x 1 7. 

But 
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But whatever the Owner is obliged to do BmtOfgfms 
of common Right, yet the Cuftom of each f^^J**^ 
Place with regard to the Manner of Tithe- ^"^ ' 
ingmuft be obferved. And therefore if the 
CuAom be to meafure out a tenth Part of 
the Grafs jftanding, for the Tithe thereof^ 
and that the Farfon ihall cut and make it^ 
this is good. Hob. 25 o; 

And in this and all other Gafes, when farfim'sRigh 
the Tithe of the Grafs is fet forth, and the J;^'^^^^ 
Owner is not to make it into Hay j t^ Parfon ' 
d^Jure may make the Grafs into Hay upon 
the Land whereon it grew ^ and this, altho* 
the Ufage, Time whereof, ^c. hath been 
to the contrary ; and it is needlefs for the 
Parfon to alledge a Cuftom for the doing 
of it ^ and the Parfon may pafs over the 
Pariftioners Ground to that End, keeping 
the Path leading thereto (if there be any.) 
For this Right is incident to the former, 
iRo//. Abr. 643. per Cur. 

And if any of thefe Things are denied ABltrnfi^U* 
him, the Parfon hath his Remedy for the 7b?i£.io8 
lame in the Ecclefiaftical Court. And by gcc ' * 
Fit%. N. B. he may have his AdicMi on the 
Cafe at common Law. See i KoU. Rep. 420* 
and 2 Roll. Abr. 284. But touching the 
Particulars of this and the precedent Para- 
graph^ fee hereafter, Cbap. 5. ^ «r 

Thus far we have treated of the Tithes of J'^^^^; 
Corn, Grain, Hay, and Grafe, with their ^^J^f^^^f 
Incidents. We come next in Order to 
fpeafc of the Tithe of Wo6d, whicjh is alfo 
accounted a Predial and Great Tithe. 

E Firft 
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Co^As IS*. Rrft then, the Tithe-Wood of Coppices, 
^rw^ and of all Underwoods are to be paid i» 

RooTs/'^' 7^^^ ^^^^ ^^^y ^^^ ^*^^ ' ^^ '^ *^^ ^ * 

Cuftom for it, by meafuring for the Parfon 
the tenth Acre. Hob. 250. and this not 
pnly when they are cut to grow again, 
t>ut alfo of the Roots and Branches when 
grubbed up to make the Land Arable, and 
likewifo the Roots of Hedges, and Hedge- 
rows, when they fcall be grubbed up. See 
a Sulfir. 23$. Price and Mafcalt^s Cafe. 
EMOi, Bmm. So Tithes are to be paid of Heathy Furze, 
Broom, £^. L e. if fold. 

And if Broom be grubbed up, i^ is feid 
the Tithe thereof ought to be paid, ateha* 
h be grubbed up for the End of* making 
the Land Arable j per Cur. 2 Bnlf 239; 

But if the Owner or Occupier of the 
L^nds hath Time out of Mind paid Tithes 
of Wool, Milk, &c. arifing from Cattle 
depaftured thereupon, and in Refpeft t^^ere* 
thfadifihof- of hath beenk free ftom the Payment of o- 
ff^ ther Tith^ ; this may difcharge h«R. See 

Godb. 44. 

Alfo it is laid to be adjudged, that If a 
Man doth cut a Copice, and thereof pays 
the Tithes of the Wood, and the» befbro 
any itew Branches are grown, doth grub up 
the Roots and Stubs of the Wood, h|5 ihatt 
not pay Tithes of them, becaufe they arc 
Fa[rcel of the Freehold, and do not rencw' 
yearly, i Roll. ^r. 637. which I take ta 
be a good Reafon, and^ agreeable to- tl^ 
Nature of Tithes, as they are- c&ahSoAeA 
per Legem ^erra. 

I And 
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And yet it is faid, that per Legem Jerrity ^^^^^^ S^S- 
Tithes of all Underwoods are to be paid, ^^JTw 
though the Wood be fpent for Fewcl in 
the Houfes of Perfons ufing Lands in the 
Parifh where it is cut : For that when the 
Tithe of fuch Wood was demanded in the 
Spiritual Court, and a Prohibition was 
granted on a Surmife that the Wood was 
fpent in the Houfe for Firing, and that q^^j.^ ^ 
there was a Cuftom in the Parim, That the y^e infra 
Owners of any Houfe or Lands within the contra. 
fame Parifh, who pay Tithes to the Parfon, 
ought not to pay Tithe of Wood fpent in 
their Houfes, and Iflue beingjoined on this 
Cuftom, it was found for the Defendant, /. e. 
that there was no fuch Cuftom. And it 
was moved in Arreft of Judgment, that al- 
though it be ^und againft the Cuftom^ Boofs df/har- 
yet no Tithes ought to be paid of Wood g^^t v. poft. 
fpent in Houfes, nor for fencing Stuff fof 
Hedges ^ and that fuch (Boots for Hedge, 
Houfe, and Fire) are to be difcharged of 
TJthes per Legem i'err^e. , 

But the Court refolved contra^ and faid 
that it was ufual in Prohibitions to alledge 
Cuffoms upon Confederation c^ ain Hearth- 
penny , or that they have other Wood* 
lands whereof they pay Tithes, and by Rea-' 
fon of the Wood buTnt there the Tithes are 
bettered, fo that the Parfon hath a Benef?f 
thereby ^ but not to alledge a Difcharge per 
Legem ^err^i, ^nd a Confultation was award- 
ed, irin. /^Car.x. C S. i Cro. it i. and 
Paf. ^Car.i. C. B. Hetley 88. But note; 
thefe Cafes were 4 Car. i. when Tithes were 
hcfd more facred than now 5 and the Opini- 
E 2 en 
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Hoitfe for 
Husiafjdry, 



on of the Judges therein fmells too rank 
for the Common Law, which Doubtlefs dif- 
charged Wood fpent in the Houfe from 
paying Tithes. 

And yet we may well admit Hutton^s Opi* 
nion for good Law, viz. that if a Man hath 
a Houfe of Husbandry, and Lands belong- 
ing thereto, if he leafes the Lands, referving 
the Houfe, the Tithe of the Fire-wood is 
payable (by the Leflee) according to Hut-- 
ton. For here the Land is feparated from 
the Houfe, and fo cannot be privileged by 
Reafon thereof, as Fire-boot. Hetley 88^ 
or 93. 

And by Harvey^ ibid. If a Libel be for 
Tithes of Hedging and Fencing, a Surmife 
ought to be made (that thejuwere fo ufed^ 
to difcharge fuch Tithes demanded. See 
Hetley 93. ^bornbiirs Cafe, and Moor ^i^. 
Lane's Cafe. 

Alfo it has been generally held by all the 
Judges, that for Broom, Furze, or any 
other Fuel expended in the Parifhioner's 
Houfe, no Tithe ought to be paid. See. 
3 Cro. 609. Moor. 909. i RoU. Abr. 644, ^c. 
Nor for any Wood cut for Fencing of 
Tithable Lands, i Koll Abr. ibid. ^c. And 
though all the Wood cut for Fencing be not 
fo employed, yet Tithes (hall not be paid 
qf that which remains. 3 Cro. 499. 

Yet when a Prohibition was prayed to 
ftav a Suit for ^Tithes of Wood, the Plain- 
tiff fuggefted that he had a Houfe in the 
Parifli, and that the Wood was cut for Fu- 
el burnt in this Houfe ^ the Court faid, that 
this would not ferve, unlefs it had been ex- . 

prefled 



-ja^t HaiD of Xitftetf, &c 53 

prefled that the Houfc was for Maintenance 
of Husbandry, and that by Reafon thereof 
tfeeParfon had uberiores Decimas. i Ventr. 75. UJ>«*'<w*«« 
a Keeb. 628. S. C 

The foregoing Cafe feems to admit, that 
Wood cut for Fuel to be fpcnt in Houfcs 
for Maintenance of Husbandry, is by the 
Law of the Land Tithe-free , and yet, 
when in Order to have a Prohibition, it 
was fuggefted that there was above Four Hun- 
dred Acres of AraWe Land within the Pa- 
rifh, and that the Com thereon growing Fowraf^Cww. 
could not be preferved without Fencing the 
Land whereon it grew ; and that the Tithes 
of the Corn fo fenced, had always been paid 
to the Impropriator, i^c. and that within 
he Parifh t^re was this Cuftom, That if 
Underwood be cut and imployed in 
bncing the Corn , whereof the Tithes arc 
to be paid, and do not fet nor otherwife 
difpofe of it, fuch Underwood hath been 
always difcharged of Tithes ^ and Ihews, 
that the Underwood eut was fo imployed 
- in fencing the Corn, ^c. ' 

In this Cafe it was adjudged that, inaf. 

• much as it did not appear to be the Plaintiff's 

' own Corn, (although he had averred, that 

M . he did not fell any of the Wood) the Pre- 

y- • fcription was not good ; for that, if the 

Plaintiff give his Wood to others to fence 

their Corn, it would fall within this Pre- 

fcription, and yet Tithes fhall be paid for 

fuch Wood. But Serjeant IVild^ being of 

Counfel with the Plaintiff^ faid the Cafe 

deferved greater Conlideration than the ^^^^^ 

E 3 Court 
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Court took of it. See i Sand. 141. and 
zKeib, 319, S. C. 
Hof-Peies. If Wood be cut to make Hoiij-Poles, and 
fo imployed, where the Parfon or Vica? 
hath Tithe-Hops, fee H/«A^/8 -^*r. 689. 
Cufiom ffuides However, it is agreed, that by Cuftom 
the Mamer. Tithes may be paid of Wood confumed in 
an Houfe. i Koll Ahr. 642. And by Cu^ 
ftom alfo, upon a Confideration , Wood 
fpent in the Houfe may, withoutDoubt^ 
be Tithe-free. For ( as Hutton faid ) it 
13 a Cuftom in the North Parts to give 
an Half-penny for Eftovers burnt, by which 
they are free from the Tithe of Wood burnt 
for Fuel. Hetly 85. And herein Crook and 
Teherton agree with Hutton. Hetl. 88. Litt^ 

143. 
To hum Alfo if a Man cut his Wood, and burn 

Bmks. j^^ ^Q make Bricks for the necelTary Enlarge- 

ment or Reparation of his Houfe, within 
the Parift, for the necelTary Habitation of 
him or his Family, no Tithes ihall be paid 
thereof, becaufe that the Parfon has thereby 
the better Benefit of the Labour of his Fa<* 
mily. Hetl. 93. Litt. 5. 
/ But if he cut his Wood, and bum it) to 
make Bricks for the Enlargement of his 
Houfe within the Pari(h, more than is ne- 
ceitary for his Family, being only for his 
Pleafufe and Delight, he ihall pay Tithes 
thereof; and a Confultation was granted 
accordingly, where the Plaintiff in the 
Prohibition had affirmed, that he burnt it 
for the Reparation and Enlargement of his 
Houfe generally, not faying for the necef- 

fary 
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iary Habicacidn of his Family. For the 
Colirt faid, that by this Surmife he might 
make a Caftle, aiid yet pay ho Tithes. 
1 RbU. yit^r. 656. 

As to Timber-Trees , in ahcient Tidiek Tmher-Trtfu 
there was great Controverfy between the S»*«- 45 *• ^ 
Clergy and Laity, about the Tithes there^ ^' 5* 
of ; which at Length Was yiHno 45 E. s* 
fettled by Ad of Parliament , as fyU 
loweth. 

BefHi At the Complaint of the faid great 
Men atld Commons, fliewing by fheir Peti- 
tion, that ^ whereas they fell their great 
^ Wood of the Age of twenty Years^ or 

* of greater Age, to Merchants te their 
« cJwn Profit, or in Aid of the King in Im 

* Wiirsi P^rfons arid Vicars of Holy Church 
^ do indplead and draw the faid Mci'chants 

* into the Spiritual Cowt, for the Tithei 
« of the faid Wood, in the Ndme (or by 

^ Colour) of this Word i5y^Oi/i^^, Ti^hci^tf*. Sylvacsdat. 

' by they canhot fell their Woods to the 

^ very Value, to the great Damage of tfaenlf 

^ and of the Realm i It is ordained iifid 

< ^ftabltfhed, that a Prohibition in this Ci{i Prohihithit 

^ fh^n be granted, and opon the fanSe^ aif andAwub^ 

« Attachments as it hath been iifed before ^^^ 

« this Time. &ct Stat. ^$ E. |. c. $i R N.Si 

^ 51. %Lfvn. 79. 

By this Statute it is out of Doobt, thai WhaiTimhef 
Timber-Trees of twenty Years Growth, or Trees are 
mctCi or tbtt are apt tor Timber, are free TttbtTrit. 
from the Payment of Tithes^ and ^e faiif 
t4> be Parcel of the InheritHace. See i Kplk 
Rep. 166. Gifttokh Cafej and Mm fitSl 

3& 4 But 
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But ftill a Doubt remained, what Tree^ 
are to be accounted greaf Wood or (apt fbr^ 
Timber, by the iaid Statute, and thereby 
made free from yielding Tithe ? Refp. Firft, 
it is evident by the Statute, that none under 
the Age of twenty Years, of what Sort 
or Benefit foever they may be for the -ufe 
of Building, are ftridly by the Words of 
the Statute accounted great Wood and 
Tithe-free. 3 Ore. i. i Brownl. 94. 

And yet I take it, that by the Common 
Law, and without the Aid of this Statute, 
young Trees that were apt for Timber, and 
preferved as fuch, as Staddels or Standards 
are, ought to be excufed from paying Tithes. 
And it has been held, that no Tithe is due 
for Wood of common Right. Vide poft. 

And accordingly it was held by IVray and 
Ckncb^ that if one doth cut Trees which 
are or may be Timber-Trees, as Oaks, Elms, 
Afh, Sc. although they be under the Age 
of twenty Years, yet no Tithes are due for 
them. And fo if Trees of that Age be cut, 
and new Germins grow from them, no 
Tithes are due, though they be cut under 
that Age. 3 Cra. Sf- ^^^ Moor 908. S. C. 

And it is generally agreed, that if any 
fuch young Trees are cut for Houfe-boot, 
Hedge-boot, Plough-boot, Cart-boot, or 
Fire-boot, no Tithes are due thereof. Golibf 

Yet it feems all Trees, though of twenty 
Years Growth or more, are not free frorii 
Payment of Tithes, i Bmvnl. 64. For the 
Statute .only intended to difcharge Timber-r 
^rees, or apt for fuch, as Oak,. Elm, and 
/ ' Alb; 



T^ung Oahf 
pee. difch^ff 



Hedge-boot^ 
§^c. V. ante. 
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Afli; thefe being the moft ufeful for the 
Building of Houfes and Ships. Plowd. 468. 
And it is made a ^i^re ivhether the Parfon j^s^m. 
by Prefcription can have the Tithe of fuch 
Trees, as being againft the Common Law, 
and alfo the faid Statute of Syha c^dua. 
I KolL Abr, 640. 

But as for Beech, ^anfield^ Juft. held, that ^"^ 
by the Common Law they are not Timber, 
and faid, it was fo adjudj?ed in Cory and 
-Pagefs Cafe ^ and thererore of common 
Right they ought to pay Tithes of what 
Age focver they be. i R^//. Abr. 640. 

But note 9 this is only to be underftood of 
Beech-Trees growing in fome woody Coun- 
tries, where better Timber is plentiful ; for 
in Bttckingbafnjhire^ and fuch like Countries, 
where Wood is fcarce. Beech is accounted 
Timber, and Ihall have the Privilege of 
being Tithe-free. See i BrownL 94. i Kol. 
R^'355' Noyio. Moor 5^1. 

But Birch is not accounted Timber in any Bhch 
Country, nor is it fuch Wood as the Statute 
intends by the Name of Grofs Wood, as 
HOt being ufeful for Building j and therefore 
Tithes fhall be paid thereof, altho* it be not 
cut 'till it be above twenty Years Growth. 
See 3 Cro. i. and Moor 707. S. C 2Cro. 199. 

And the Law is the fame as to Willows. Willow. 
Hob. 219. Noy 30. Though they grow by a 
Houfe, and it be Wafte to cut them, i Kol. 
Abr, 640. faid to be refolved. 

And the fame Law is as to Afp. Goldsbo. Jfp. 
i6i. 

And the like to Holly, Alders, and Ma- jg^;^ AUers, 
pies, z Cro 199. I Kol. Abr. 460. MafUs. 

And 
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Hornbeam, And fo foT Hombeam, Hazle, Sallow*, 
aii/f, &c 3pd fuch other like Trees of bafe and infe* 
rior Nature, and unfit for Building. See 
Plowd. 468. 

But peradvcnturc the Scarcity of other 
Timber, and Cuftom of the Country to put 
iuch Trees to the Ufes of good Timber > 
may free them being twenty Years Growth 
or more, from the Payment of Tithes. Seer 
Noy 30. Co. Lit. 
Ttmhirfiand- Although Trees, once good Timber^ 

ter Ufe than Firewood, and are cut for 
that or the like Ufe ; yet no Tithes (hall 
be paid thereof) for that being once dif* 
charged of Tithes, they remain always dif- 
charged. 3 Cro.^^^. Goldsbo. 145. MoorH/^i. 
2,CfO. I Op. I Ro/, K$p. 100. Yet Croke i$ 
faid, in his Argument of this Cafe, to hold 
that Tithes ought to be paid for fuch 
Trees. 
Tithe free as And note ; fuch Trees as are difcharged 
te the Barh^ f^Qm Payment of Tithes, are free not only 

S^mimf ^ ^^^^^ ^^^^^ ^^^ Timber itfelf, but alfo 
as to the Bark and floots ^ and aJfo all Gct'^' 
mins that grow upon the antient Stock. 

1 Rok Kep. 100. II Co. 48- h. And alfo, as 
Branches and ^^ ^^ Branches, although they are lopped 
Left. every feven Years. Moor 908. and 980. 

2 Cro. 100. Godbolt. Scby and Molynh Cafe. 
• Phw. 468. I BjoI. Kep. 100. Lin. Rep. 149. 

Dr. and Stud. 1 75. 1 1 H. 4. 89. 

Nor is it material whether they be lopped 
every twenty Years or not, for they remain^ 
ftill free. M^r 762. 3 Qro. 477. i Kcl ^r. 
640. 

And 
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And yet, if Timbcf-Ttccs of twenty 
Yeats Growth or more, were lopped before 
they were of that Growth 5 (in which Cafe 
feme think the Loppings are to be tithed) 
and then they are lopped every ten Years 
or more. Tithes fliall be paid of foch Lop- 
pings. Moor 908. 

But then the Parfon fuing for the Tithes 
of f\M:h Loppings in the Spiritual Court , 
if a Prohibition be brought, he ought, in 
order to have a Confukation, to alledge 
and {hew this Matter in the Temporal Court. 
iLeon. 79- i Sid. 300- 

From whence it may becolleAed, thataU 
though the Trees be of more than twenty 
Years Growth, or fo old that their Age is 
not known, and fo cannot be proved to 
have been lopped before they were twenty 
Years old, yet if Tithes of the Loppings 
have been ufually paid, this may be fuf- 
ficient s for it may well be prefumed, that 
they were lopped before their Age of twen- 
ty Years, or elfe they would have continued 
Tithe-free. 

And yet it is faid to be formerly held Non. 
by the whole Court, and which I take to 
be good Law at this E)ay. If a Man doth T»p"d v;hen 
Top a Tree tmder the Growth of twenty «»^«* twenty^ 
Years, and fuffering the Body to remain, ^^-^ff^^^'^J 
doth, after it is Timber and free from the ^^ " ''"* 
Payment of Tithes, lop it again, no Tithes 
(half be paid of fuch Loppings. 1 Brawftl. $$. 
I Roll. Abf. 64a For if the Tree be free, 
fid are the Loppings or Branches. 

But 
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But if there be a: Wood commonly ufed 
as Coppice, and the Owner will let it grow 
^till it be forty Year« Growth, to the Intent 
it may not pay Tithes, yet when it is cut it 
0iall pay Tithes ^ for one fliail not by this 
Means avoid the Payment of Tithes, ieeing 
the Coppice was in its Nature tithable. 
z Keeb. 90. and i Lev. 189. 
StMdd$Js and And yet I take it, that Staddels and Stand- 
Standards dlf" ards of Oak, Elm, Afli, ^c. growing in fuch 
^^^g^ Coppice, if they are intended to grow to 
above the Age of twenty Years, are thereby 
become Tithe-free; for thefe are favoured 
in Law, being as a Nurfery for young 
Timber, and confequently fell within the 
Reafon of the Statute de Sylva Ct^dua. 
And ought to be preferved for Building and 
Shipping, &c. op the Reafon of the Com- 
mon Law. Vide ante. 
Trees ^ &c. Alfo, not Only the Loppings of Timber- 
^ing fpar- ^^^^ fhall be free from Payment of Tithes ; 
rimh^r^l but thofe Loppings as the Cafe may be, may 
dmgedl free the Loppings of other Trees, which in 
their own Nature are tithable, and alfo 
the Underwood there growing, from yield- 
ing of Tithes to the Farfon. For, 

If there be a Wood, and the moft Fart 
of the Trees therein being Timber are free 
from Tithes, and there grow fparfim a- 
mongft thofe Trce$, other Trees in their 
Nature tithable, and the Owner fells the 
whole Wood, and caufes it to be promifcu- 
Qufly cut down and bound up into Faggots 
together ; here, for that the moft Fart of 
every Faggot is of Wood Tithe-free, and 
the Relidue thereof is of fo little Value, 

th^t 



that the Severance thereof from the Tithe- 
free Wood would not quit the Charge ; 
therefore in this Cafe no Tithe (hall be paij 
for any of the Wood or Faggots. 

But on the other Hand, if moft Part of 
the Wood be Underwood, or Trees tithable 
when cut, and there grow therein fparfim 
fome Oak, Elm, or Afli, and the Owner 
cuts down all the Wood, and makes it into 
Taggots promifcuoufly ; in fuch Cafe I 
conceive Tithes are to be paid of the whole, 
from a Parity of Reafon. See a Leon. 79. 

And it is faid, that in the foregoing Cafe, 
a Special Confultation was granted upon a 
Special Plea,, that the Faggots were Part of 
Wood tithable. And fee 3 Cm 347. Where- 
by it feems to be taken. That the greater The greater 
Part being Tithe-free Wood, (hall not free ?-^ •/ ^-^ 
the lefler Part. ^ '^^^ 

However, if in this Cafe only fome fmall 
Part of the Faggots is of Wood Tithe-free, 
polfibly put in with Defign of defrauding 
the Parfon, and the Parfon fues in the 
Spiritual Court for the Tithes of the Fag- 
gots, and a Prohibition is obtained upon a 
Surmife that they are made of Wood Tithe- 
free : Now if the Parfon will have a Con- 
fultation, he muft ihew the Special Matter, 
m%. how much of the Faggots were of 
Tithable Wood, and that the Wood Tithe- 
free was fo intermixed therewith that he 
could not otherwife fue than for the Fag- 
gots, and thereupon pray a Confultation, 
otherwife no Confultation is to be granted. 
3 Cro: 347. Goldsbo. 1^7. and fee i Sid. 300. 
z Keeb. 90. 

r As 
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Bruh'Tftes In As Tithes fhall be paid 6f Wood ^nd 
a Knrfety. Xrccs fold for Fucl, &€. as aforefaid 5 fo if 
young Fruit-Trccs, or other like Trees be 
planted in a Nurfery, or other Place, with 
Defign to be rooted up, and fold to be 
planted in other Parifties, Tithes fliall be 
thereof. Sec i Cro. 5^*6. 2 Jm. 416. and 
\Kel.Ahf, 6 J 7. 
Equip/, And Note^ upon a Bill in, Equity for the 

Tithes of a Nurfery at the Hearing of the 
Caufe, divers I>oubtsr and Queftions were 
made and determined, ^viz. 

Tiffin Whether Tithes fhould be pafd of 
Nurferies, if they yield no other Fruit ? 

Secondly^ Whether Tithes fliould be paid 
for thofe Trees which yield Fruit which pay 
Tithes? 

g^irdlyy If fowie Trees yield Fruit znd 
fome noti Whether fuch as yield Fruit 
flialt privilege and exempt the others that 
yield none, when fold together? 
. . Rurtbly, Whether Tithes ftall be paid for 
them, when they are fold afnd tranfplanted 
within the fame Parift ? 

And it was decreed, that Tithes were 
payable in all thefe Cafes. Mck 16 Car. t. 
Hardr. 38©* 

But the laft Point ftill remains a Doubt 

with me. 

Cuftoms, &c. But whatever the Parfoit's Bue be, as to 

fi^ehgWood the Tithe of Wood or Trees of common 

jrom Tithes, g^j^j^^^ y^^ ^^ Cuftom or Prefcription upon 

a Confidcration alledged, a Perfon,. Town, 

or Hamlet (or Diftrid, as in Kent J may 

be freed from the Piaymeht thereof; As 

for 
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for Example, i Rol. Rep. 355* Lapttwns^t 
Cafe. 

If a Parfon hath a certain Wood, or a 
certain Parcel of Wood allotted to him by 
the Lord of a Manor, and that in Ccmiide^ 
ration thereof he and his Tenants have been 
Time out of Memory free from the Pay* 
meat of the Tithes of their Underwoods, 
asid tithable Trees within the fame Parifli, 
or the like ^ this is a good Difcharge. Ibid. 

And in that Cafe, Qoki laid, that in the Ferfimu 
Fari/h where he lived. Tithes had nerei 
been paid of Wood ; and that the Parfon 
had a Wood there called the Tithe->wood. 
For which he pays four Fence yearly to the 
I^rd of whom he holds it ^ and therefore it 
ihail be intended, that it was given upon a 
CoAfideraiion £»* aU Tithe-wood, within 
that Pariih ^ for that no Tithe-wood hath 
ever been paid there. Ibid, i KoL Rep, 355. 

But if one preicribes to pay a certain Tabes tfm- 
Rate for the Tithe of all Willows cut down Uwu 
by him within the Pariih, this is not good, 
unlefs he iky, upon his own Lands. See 
GedioU 6o« So that with fuch a Limita- 
tion, fiich a Prefcription would be good. 

And both Littdwood^ and Dr. and Student^ P/^«/- 
FoL 1 66. b. fay, that a whole Country 
may pre&ribe in non Dicitnando. 

So we fed, that in a Suit for the Trthe 
of Underwood in the WiW of Kem^ a Pro^ mUoSKtnt. 
hthition was prayed, upon a Suggeftion 
that they had a Prefcription to be difchar- 
sod of the Payment of the Tithes of Un- 
dorwawt growing ta the fTtld there, (which 

is 
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is faid to c6ntain about forty Fariflies. zBul/j 
285. I Rol. R.^2. 

But Coke^ Gh. Juft. anfwered, that what 
was faid by Lwdwood, and Dr. and Student^ 
was with this Provifoy that there be, befides 
this, fufficient Maintenance for the Parfbn^ 
otherwife it is not good. And that the 
Star. 2E.6. Stat. 2 £. 6. C' 15. did not at all aid in the 
^ *3' Cafe. For that no private Man can in this 

Manner prefcfibe ; yea, that the Statute was 
againft: them, although that no Tithes had 
ever been paid. 

And he further faid, that no Titrtiey coul<f 
be paid formerly of Underwoods growing 
in this Place, becaufe there were only great 
Timber-Trees there growing, which are free 
by Law ; but now thofc Trees being de- 
ftroyed by Iron-Mills, and Underwoods 
grown up in their Place, Tithes ihall be 
paid thereof here, as in other Places. And 
the whole Court was clearly of this 
Opinion. 

But Dodderidge faid, that by Lindwoody 
and Dr. and Student^ a whole Country may 
be difcharged of the Payment of Tithes ; 
(in general) but this, at the firft of Necef- 
fity ought to have a lawful Commencement 
by Way of Compolitlon, or the like, which 
could not be ftiewn in this Cafe. And with 
him. Coke and the whole Court agreed, and 
fo a Prohibition was denied. Vide ibid. 2 Bulf* 
285. Kujfel and Barkburft. And i Rol. R. 22. 
Porter and ^ike. 
Note. And, to my Knowledge, no Tithes of 

Wood are at this Day paidjn the Wilds of 

^ Kent 



iq^e x a^ of %itt^y &c. 6$ 

Kent and Sufex^ upon the Pretence of fuch 
Prefcriptions in tton* Decimando^ and fuch Nan dsei- 
Prefcriptions have been conftantly upon the ^•xAo. 
trials at Common Law allowed to be good. 
And fo ^incby Recorder, (iaid it was relolved 
in one Dawky's Cafe for the Wild of SuffeXf 
md Poriefs Cafe for the Wild of Kent I and 
fo it was in J^arton^s Cafe. Srin. 4. Car. i. 
'Hetley 1 10. and many others iince. 

Sowhi^rea Prohibition was grantee^ againft 
the ^Proprietor of the Parfonage of ?a/r« 
*r/4g;^,_to,,be difcharged of the Tithes^ of 
Wopd, Vpon a Suggeftipn that it was with^ 
in the.Wild'of iTwf j which. Time, out of 
Memory, had been difcharged. of fuch 
Tithes ; ThePrefcription was traycxied,uind 
found for. the Plain^ilTj^ \an4. allowed to. l)C 
gpod^ J^jilmer 37. ^ . . J. ^ ., , " ,, 

And thefe Prefcrfptiphs of »«!i Decitfiandp R«tia 
for. Woodi* have been alCp pften allowed for 
other Pfacef ; and this ctueifly, as I apprehend, 
^r tjjiis, |L.eafbn, viz. STMat /Food is.Mtiithr 
able * of common 'BJ^t^^iit l?y. Ctiftotn^ mlyyiixd, 
tbcrefpxf, .as t>y Ctiftfj^nijWood' ,is^ made 
XithabTi^j/^fp.by the^jH? ^uftom itiniay..be 
eicemjpt from the P^jrwnt.Qf Tit^^s, ,Byi; 
fuch VJxpJcrip^ions ijx^j^if^^ have 

never hej^ aflowed xa:difcnarge^ 
or any luch like Thing, which arc.of com*^ 
roon Right: TitbaWc,..,-K4<?^fo/.. ,;/ »!,. , 
. And: J^pfii^ ; it . W f A: tfot the Tit|e^ of Oupiml 4 
Wood ,was fifft intrbdii^^ to be paiiSifta.tKe ^«*«-»<»* 
Clergyi in the Kkv^^x^ttti^yt^^ . , 

by a'Canqn made b^ Jo^n [j^ratfor^yAtchiK .r •: , -: 
biffiop qliSajfterbury^, -^^cp fa^mr l%. ji ^U 

R. i22.;\;.^' •' ; .«:: r '..".''. \. ^ •- •; 



Thbe rf As TKlft* Ati tb l>^ paid of divei-s "Sorb dF 

-4^ ate. fjp^jL fo tlieV ihiil be alfo ^aid if the 



yfeldii^l of Tithes, yet of Ac6Ai or MiXt 
' ftvfcted troyft thb'fe Ti%es, Tith'^s 4re ti l>fe 

Said, becaiift tKefe ffeifew y eiriy, 'ddd thefe 
re afo ttedilil,lritfies. See ii eo4i^; I'Kol. 
tL. ix>Q...Mo<ir *j'6i.. . 
IffiU^iic. 0tat then ti^ AVorris niuft be ^^atKttieJd 
ifiafoM'-'for ff'^ey in thieff "S^afoft d6 
ft'oi'fto^h'the Ti^^^s'of t;hemfelvek,'ahd thfe 
tWpheics, riogs dib'^t .Bflem^ nd ^lAb ftiau 
b'e Wd' 'ffi'ey^of. ' &itW^ 27. i'i«f. R<?i>. i^o. 
aUVo'ft-i&^jl^S yo«f/e, whet'6 tife 0^licfi| 
sachers the Acorns, and gives t^etn. to ££1 

rrft«*/»«r#- -'Ma si Vf iSdfiif Shd M^ tms *e 

tMft, &c -i^)g^ ^ei^eo¥Mi?-in^ be Wade^'ils 'of 

A?if>lc^,"^eavs, -fliitJj^V '<^«^^^^ ' 

^ .WliiA J^riiits i5't%'rfre;ffofefn,=>^Jfip't 

§Stfi^% ^by 'thr O w^ Aer. ; the tdffoir is Wen 

li% OwhVr Ihair^eir the im. "m 1? 



.»Mj;.- ■.■.•>• 



ir^otft Mfet"4 Stanger t6'^ll'<!Af 

- And Jo ^t IS VBfeiboie think j i?'Ke,fuir^r 

aft^r tHir^![%,-^^'%e1mb-elled. ». ; 

0«Wix rf the Soil qfW^WMr^-'is 'fov^A >!?itli 

/'«"•• &c. 5ny ^i^d ,;(,£ ^^lA.v. ^ ^ayni^tit" (if tKe 

•ft^ies •# tlie^^Ai^Of tfe tf fc^s''(iiaii,"i(^e io 

Edfcbarge for tUe Tithes of the CAln 'i 

for 



sa^t %m of icitiw, &c 67 

fot they are of fevcral and diftind Kinds. 

Bur if a Man pays Tithes for the Fruit of 
tlie Trees, and afterwards doth ait the 
fame Ttefes, or make them into Billets or 
Faffgots, and feib them, he Ihall not pay 
Titties for fuch FiflAiJ or Faggots; for they Rmio, 
are ho new Increafe. 2/«/?. 651,, 622. 

And Note; in many r laces, by Cuftom i^^f. 
fomefmali Rate as fbtir Fence, or the like, 
IS to be paid as the Tithe of the whole Or- 
chard or Garden ; and if in any Flace where 
iuch Prefcription is, a new 'Orchard be Gardeta 
planted, thfe Owner ihall be Tithe-free there- 
of, paying only the ac<ruftomary Rate, as 
for the ofld Orchafd. Hetley 85. 

And yet, hy Hiittofin if a Man h^s an an- 
tient Gafden, for which he paid a, Fenny 
yearly J and the Garden is afterwards cn^ enlarged. 
liarged, of that Enlargement Tithes ought 
to be paid in Specip. Hi?tley 94,. 

But tlie R^eafon of this Ca{e I fuppofe i% R^tio. 
lecaufe the FrefcripVion 'was particular for 
that Garden only. But if the Cuftom of 
the Farifh had been to have paid yearly a 
Penny iSjr each Garden in the Fariffi, there 
the Addftidn to, dr Enlargement of a gar- 
den, would not make any Tithes cfue ifi 
iSpecie. 

And Note; if ho fuch Cuftom be as a- QardenHerh^ 
forefaid, iTithes are due of all Garden /iw^z/Zi/lw^* 
Herbs, arid Roots, as Mint, Farfley, An- 
itiis. Rue, Sage, CAbage, Turneps, pota- 
toes, &c. But thefe^re fmall or minute 
l^ithes. 

F a Alfo 



Rate-Seid, Alfo Tithes (hall be paid of Rape-Seed, 
B£7re7al S^^^^"» ^^P^' ^^^^5 Woad, Hemp, Weld^ 
ZhuteTitbts. ^nd of the like Fruits yielded by the Earth; 
and thefe are to be accounted Predial mi- 
nute Tithes. See Palmer 222. Hutton 77. 
I Cro. 28. Bellows 139, 159- 
And by three Judges, Flax, Hemp, Milly 
3 Lev. 5^5. Wool, Honey, Tobacco, Hops, Sc are in 
and 4 Mod, their Nature fmiall Tithes, though in large 
^^5- Quantities. 3 Lev.i6$. 

Hops. And as to Hops, the Owner is not bound 

to dry or fort them before the Tithes are 
fet forth. I Kol. Abr, 644. And how the 
Tithes of Hops ihall be fet forth, ./. e, whe- 
ther by the Tenth Pole or by Meafure, is 
not agreed, as is faid by ^wifdettfy Juftice. 
t Sid. 283. Vide ibid. ^^3. 
iVb Modus. Aifo riote^ there can be no Modus for 
T-itKe-Hops, becaufe the Court will take 
Notice, that Hops hd.ye not been antient, 
but ufed in Beer of late Times only, .being 

firft introduced into England^ Ore. Ann. 

Yet a Prefcription to pay fo much in Lieu, 
of all fmall Tithes^ may include Hops and 
fuch 6thcr fmall Things of new Invention. 
See I Sid. 443. i Ventr. 61. 2 Keeb. 612. 
Sofiey and The Tithe of Honey, and the Wax of 

Bees'Wax. Bees,; is alfo efteemed a Predial Tithe; 
And this in the Hive, ^c. ought de Jure 
to be paid in Kind, as was adjudged in a 
Prohibition upon a Demurrer, i KoU.Abr. 
635. Barefoofs Cafe. And 1 Jones 447. 
S. C 5ee alfo i Cro. 559. F. KB. 41. A. 
Rep..Canon. 389. 
Trefmpthft. But when one prefcribed to be difchargcd 
of the Tithe of the tenth Swarm of Bees, 

in 



in Confiderati^n that he paid the Tithe of 
the Hoaey and Wax, and fed them in tVin-' 
ter and found them H;ves ^ and (for that ^ 

they were F<?r^ Nature) took great Care, 
and fpent much Labour to preferve them 
lichen they fwarmed ^ a Prohibition was 
r^ granted on thefe Surmifes. i Cro- 404. 

And yet fome of the Judges there held Modas. 

^ £hat the Modus is not good, for that Con- 

W^- fideration is no more than the Duty that the 

JLaw requires, (%/^r^) But they agreed 

that, no ^Tithes were due of the tenth 

^v Swarm, for that Bees are Fera Natttrne. 

1 Roll. ^br. 651. 

The Tithes of Hemp and Flax are alfo H^^^ ^nd 
Predial, but varied in the/ Denomination of ^jj|. ^Z* . 
great or fmall Tithes, according to the 2o"aoV^ 
Quantity of Ground within the Parifli, that That tbey ate 
is fown therewith ^ for if fown in large t^(ferfy mi- 
Fields or great Parcels, it is denominated ^^^^ ^*^*" 
a great' Tithe; but if in Gardens or in 
fmaller Parcels, it is properly only a fmall 
• Tithe. 

And whereas formerly divers Difputes a- A Modus api^ 
rofc about paying the Tithe thereof in ^^^^^h 
Kind, in Order t6 prevent the like Dif- m! V3 
putes for the Future, a Modus at firft, not 
exceeding 4^. and afterwards not exceed- 
ing 5 s. per Acre, was eftabliflied by Ad of 
Parliament. 

The Aft 3 e^ 4 If^.M. c. 3. For the bet- 
ter afcertaining the tithes of Hemp and FlaXj 
rtiads, ^ That all Pe>fons that (hall fow, or 
« caufe to be fown, any . Hemp or Flax, 
^ in any Parifti or Place mBngland:^ fFaksj 
* or Berwick, Ihall pay^ or caufe to be paid. 



* to every Parfon, Vicaf^ qr Impropj^iitcif 

* of any Awh Parifti, or Piac;^^ yearly an4 i 
^ ©very Year, for eaf h Acre or H(^inp ox 

* Flax fo fown, pulled, or drawn, a cofl-- 

* ilaot annual Sum of Money, nOkt.excee(}r 

* i^g 4^- bcfor* t;he fame hi? carried off 
^ the GrouniJ, and fp prMprtionably for 
< more or lefs Ground to fowo, and pul- 
' ledj or drawn, a$ aforcjfaid. For the Re* 
^ covcry of which Sum or Sum^ of Money jj 
^ the Parfon, VlcaTi or Ipipropriator ihaU 
^ have the Gonimpq and ufual IV^i^edy al- 
« Ipwed by the Laws of England. 

Not u alter ^ Provided, That this Aft, nor any thing 

^/fcarMq- c therein gontaincdjfliallnpt extend to charge 

^ *' < ai?y Lands difeharge^ by any Mod\is Df^ 

^ 4;im0.udi^ or antient Compoiition, or others 

' wife difcharged of Tithes by Law. 

Cofitinftsm* ^ Provided, That this Law Ih^U cpntinu^ 

^ for feven Years, and to the BncJ of the 

^ next Seflion of Parliament after the faid 

' ieven Yearp arp expired. ' 

But this A(% being expired, a fubfeqpent 
A& was made, ii €^ if U^. $. which en- 
larged the Modu:f of 4 s. per Aq-e, tp 5 s. 
and more fully enforced the formfsr.Ad, as 
Allows: 
Star.iigPii c Whereas an A& m»de in the Thir4 
W. 3. C.16. « y^^^ ^f ^he Reign of bis prefenjt Majeftv, 

* and the late Queen, entitled, ^ 4(i for 
^ fbf bitter y &c» was made to continue 

* hut for ieven Years, and to the Bnd of 
^ the next Seigon of Parliameijt after fuch 
^ Term ^nded^ an4 is aiow e^pir^d^ an<i 
« whereas the faid Aft harh by Expc- 
^ rlenc^ hepn fpUQ4 yery «iA^l ^ necef- 



/ fary, 



' to? */? ^^ tJiersCow wi^d<?4, by ^5. 

< iBsfww or P^rfons,,^pih^l fe or. f^^ilp 

* to jte. fpwni any Ueinp or PUt^ in any 

< Paiiffi or Place in Bngiatt^y l^'qlesy an^i 

* J^erwfAk^ ftall pay or c^ufe ^o b? paid 
f thievery farfon. Vicar, and Ifl>pr<^pr|aw 
f <^ afiy fvcfi ParUh orflace, yearly and 
« ey^y Year, the Sum of jf j.' an^ np mors> 

* for each Acre of Hemp or Flax lo fpwn, 
f )^&re^efame b^ carried o£f()ie droi^nd, 
f ^ fp proportio9ably fpjr njpre or Ijfft 
f .Ground fo fgwq : For thp ^ecovifry of 
^ Mfljich Su^ 9r ^\xm$ of Mop|?y, .thp ^t- 
« ij^q, Vicar? or Impropriator ||)a|J Jiavp 

* the common and ufual ^eijjye^y '^llpwfid of 

* byjhe taiffs of the |!,and. " '. 

Modus'*. 




« ^fpy^ed alw?, f hfc Nf)t^ii>g ljfir«5- Piwife/w 

* in contained, ih^ll pxtega fiX IjP cojji- ^'**T//*" 
f Jtri^c^ tpextfipa to.ma^ a0X^ti?J^ion*^*''~•• 
* jtfi the iLigbtp.t j\farifipr ^fPaymeijt qf 

f T«f/?es qf Flax or pp>ftj>' to aj]y^ccleii^ 
« a^ic^l' PprjToi?, Incui?ibejj^ pf ^yfj^r/J)-^ 
V njW? y >«F^» P'^ Cvrw> Of tp 3py Tjp- 
« PRUfiriatqr, pr Bpdy ^cyp^r^t,? , h^v'jig 

< or J^o|4wg a^y 7wPW#?"»,v?*' Wp 
5 ,%o#nd 9^ hath ^. ^jr Tipije Wpe tljp 

* ^ J>ay <?f |5?M ilJJ?^:. ^d bp^fiye /;hp 
« ad pay pf Fejff. j6pi. b^pn i^5?ff >f* 
f rlajc pf iJ^eipp, and naijd T^f^e in %\ixa 

* to ■ fuch Incumbent, Impropriator, or BIo^ 

F 4 "' '^ * coiporatQ 



Tt %l^t ftatb of tii^t^y &c. 

f corporate refpcdively, but that the fame 
^ (hall continue and be payable, and paid a$ 
^ fully, and in fuch Manner as formerly, 

* any Thing in this Ad to the contrary hot-p 
^ withftanding. 

« And this Law to continue in Fonc^ 

* for feven Years, from the faid 25th of 

* March 1700. and thence to the End of 

* the next Seffion of Parliament, and np 
^longer. * 

Which laft recited A6k was by an k€t 
pafled 6 jinnee cap, \^. continued for icven 
Years from the zpb of March 1708. and 
thence tp the End of the next Seffion of 
Parliament, and no longer. But by a fub- 
fequent Statute, viz. i Geo. i. Stat. J. c, n- 
Sek. 8. it is now made perpetual. 

^tare if the above Statutes were made 
at die Inftance of the Clergy or of Lay 
Impropriators ? And whether Lay Infipro- 
priations are not the beft Security for the 
Payment of Tithes? And whether the 
Clergy*5 Purchaiing Ifhpropriattons will not 
weaken that Security, ^c. 

And notes in the C^tfe of IVbartan and 
Lifle^ frin. 5 IV. M. Three of the Judged 
Smf and m B. Jl. held that Hemp, Flay, &c. a$ well 
Flax great ff growing In Fields in greiat Quantities, as in 
fm^llT^the^^ 'Gardens and Backfides, are only minute or 
fmall Tithes. Butfli?*, Ch. Juft. held (and i? 
feems with' better Reafoa> that they are mi<^ 
liute Tithes when they grow only in Gar- 
dens, 6?f.! But if |hey are fown or grow in 
)ppen Fifelds, they are great Tithes, be the 
'Quantity more or lefs. See j iev. 36^, 9n4 



ICDe Ham of SWtfteif, &:c. 7} 

See alfo the Cafe of Poo/ and Keynolis in So^ffMU 
C. B. in Hutton^ where the Vicar brought 
Trefpafs againft the Parfon for taking of 
two careSat. Glaci^ anglice Woad ^ the Jury 
feund fpecially for Haifa Ort-load, and 
concluded, ^wd fi videbitur Curia^ quod Be* 
ciMit Glaci nm funt Minutit Dechn^j then 
the Defendant was not guilty ^ fed fi funt 
fttinuta Decitna^ then guilty. And. on Ar- 
gument by Bridgeman and Hendetij Serjeants, 
the Cour? unanimoufly agreed, that for 
ought here appears (the Verdict being found 
without any Circunjftance of its being great 
Tithes) this Woad Ihall be taken to be f»/- 
miia Decima. 

Henden argued. That if it had been found 
Woad growing in a Garden, then mnuf^^ 
but if in a Fidd, ^c, majores Decinut^ C?r. 
And the Court agreed that it might have 
been fo found, as to make it mapres Becimasy 
and Predial, as if all the Profits of the Par- 
fonage had confifted of fuch Tithes; and 
fo of other Things which in their own Nar 
ture are miniita^ they become majores^ if 
all or moft of the Parfonage Profit con- 
fift therein 5 as in fome Places, where a 
great Part of the Lands in the Parifli are 
town with Hemp, Flax, or Hops, there 
they are great Tithes; and fo it may be of 
Wool and Lambs, Saffron, Tobacco, ^c. 

But note ; if it does not appear, by ma- 
terial Circumftances found in theVerdift, to 
the contrary, all thefe (as they are in then- 
own feature) fhall be taken to be fmall 
Tithes. Vide Kep. Canon. 365, 366- *and the 
Cafe of IVbarton and Lijle. Paf 5. /^ M. 
Qmk^ feij «Q9i And 



^4 use %m of ^im$, &C. 

^n4 W^f aU Pcqiial Tithe^ whether 
fip^l pr greats sfre i^ue ofily of %^ Tbingj^ 
^^ ^rlilng p( pr^,iioy do annually reqeiv / an^ 
'jhcrefoce canpot pf como^ori Il^gqt ^ fpf 
3>4inc? pf Qar, Co^$, Stope, §l^tc, ^. 
which hayp ipp ar^in annual Produce j ypp 
a ^rifftpmary Titne ma^y he payable for thi^f? 
Things. Vide pfi. ^c? alfo 2 Pern. ^. aq|^ 
by i5!f^. %E. f ^.13. « is eqade^, Tha^ 
at the Tithing-l'iinf of Predial Tithes, if: 
ihall be lawful for eyi^y Parf y, to whoq|i mj[ 
Tithes ought to b^c paid, or his PqpH^y o^ 
Servant, to ^c ^he laid Tihes fevfired frpuji 
(he nine Pa|rts, anfl the fame qpjetly to 
take and carry away. See hereafi:(;r u^ap* Sr 
this Statute explained. 

And notp ^ under the Head of x\a$ f^^hap- 
ter might be prpperly &ewn, vfhfr^ af^d ia 
what Cafes rrpai^l Tithes are paygblp or 
not, in R.efpe<^ of the fcveral K^ifid^ pr Qpar 
lities of Lands that ^re charged th^rewith^ 
pr difcharged tberefrptn, 71^2. 

Abbey Lairds, 3arre^ Land;, Crpj^Hr 
Lands, Fenny lands, Foreft Lands, ilje^dr 
Lands, Improved Lands, I^ands l^t tp Inr 
habitants cff* oth^r Pari^es^ a^ alfo the 
Lands of Copjinpnj, Panares, V^ti^ War-:- 
Tens, ^c. 

But as the Tre^Lting o^ jth^fe Fartici^I^r? 
in this Place, would fcjeip variant fropi jth/e 
precedent Matter, and disjoint the ijnt^pded 
Conne&ipn of our Difcourfe, ^p iljial) poft^ 
pone their Coniider^tion to fome i^ore co^r 
yenient Fl^ci^^ and he^e^ifter neduce th^ 
.FhoLe intp i^ prcpei: ^^ dj|lin<% Chf^it^r^ 

I CHAP. 



••■.;'€ PJ: A. •?,•.. 5J..- I 

Of MixP Tithts^ and their jih 

^eral KirtdSf as of Cfff^tUT, viz. .. .^ 
lir(e^iO>xij;tyCQTvs,Sbe^i!HEj^ 
&c. aitd their Tcmg j ^^wh% 
Cbeefe^ (^ni W^^ > ^vftntrnts^ 
6cc. VDhetrand in wSit Mam 

Cufiom, or Preferiptkn is £Oody 
or not ^ thp-ein; as alfo cf fhp 
^thfs of Deer, Haresy ConifSy 
Tftrkies, Oeefe, Dticks, Hmsy 

HAving in the. pjwce4ei\!C Cbapttf dif- ^'"^ ^««*w 
cQHirs'4 of iPrediaJ Tithes at Jange,.and 
ibew9 tjifir fevesal Kinds, Natutes, QiiaU« ... 
ti^, ^qd iojcideaits io pfrpt^uhtr, ^m fliouU 
now, a^<^iqg tf> the MetW Bsopos'd, 
proceed to treat of Ferfonal Tithes in .like 
Mwim ' ^t ^q|»fidiBri9g .thac'iMiM Tithes 
dp hear a iiqurer Analogy tp Fredia^i and in 
fpm.e Cales can iicaricely be diftinguifli-d 
fi;9pi ti^jsnV) i«e ihall, j($ niofi; confodant to 
^ tOkpoxf^X Order of Things, ^nd as oiove 
coherent (o the. Su^e^ Ma.iRer .of ibe ;pve<- 
loe^ C^^ptcr.* 9roc«sd.jto.tfeat,of. 

Mixt 



7<i 



^t%mM^tf^Sy ^ 



Mxt Stttbes : Which principally arifing 
from the feveral Crqatiu^es which are fed and 
nourifli'd b^ the Fruits or Produce of the 
Earth, do, as is faid before, participate of 
both Qualities, BredialVand FerfonsU, and 
are therefore calPd JMif^. . % 

Thtk Kindt. And firft we fhall^reat of fuch of ^hein 
wherewith the Farmer or Owner is'^^cu- 
ftomed to ftock or pafture his Lands; as 
Cnxi^ snd Horfes, 6xen, Cows, Sh^ep, Goats, Hpgs^ 
&c. (and jJterwards of Deer, Hares^ Co- 
nies, Turkies, Geefe,. I>i3ck$, Hens,. Pid- 
geons, ^c.y 

To which may be added, the Yobng of 
fuch of thofe. before named, which may 
yield their Tithe in Kind ^ for if; a Man 
hath Ten Colts, Calves, Lambs, Kids,^ or 
Pigs, in one Year, one oF them Ihall be to 
the Parfpn or Vicar, i3c. 

But if he hath a lefs Number of any 
Sort, the Parfon, ^c. can have no Tithes 
in Kind of them for that. Year, without a 
Special Cuftom for it, but muft have his 
Tithe pro Rata^ either in Money the fame 
Year, or if the Culbota fo direds, tarry 
'till the next Year, and then take his Tithe 
in Kind, reckoning both the Years toge* 
ther. 

And yet by Cuftom^ tho' fuch Young 
are fewer than Ten, the Parfon may have 
one of them in Kind every Year ^ as, if 
there be only Seven, the Parfon toi have 
one s and if there be a lefs Number than 
Seven i^ one Year, the Owner to pay a 
Half-penny for each of thdm, is a goodCu-* 
ftom. But where the Cuftom is, That he 

ihall 
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ihall have one <^ S^vcn^ as of Calves, PigSj^ 
&c. there he ihall not account the Young 
in two YearS) and fo the 2d Year have one • 
in Kind^ but only have a Half-penny for 
each of them in both Years. Latcb. 2$j^ 

If a Man hath but one or more Calves, C^ha^ Ace* 
CoJts, or Lambs, ^c. and fells them ; by ^^ 
the Cuftom in n^ny Pariihes, be' il^all pay 
to the Parfon the loth Fenny of the Price 
they are fold for. 

. But Note i Cuftom in thefe Cafes gene- 2?^*;^ 
rally direds the Payment, and is therefore ^ ^' 
to be ftridly obferv'4- 

It is faid to he a good Moias for the 
Tithe of Calves, to pay one Calf for the 
Tithe if the Owner hath feven in ope Year 1 
and if he has under feven, to pay a Hali^ 
penny for each of them ; and that if he 
fells any Calf^ that iie fliall .pay the Tenth 
of the Price for which he fc^clMt. 1 Kok 
Ahr. 6*40/ . ., ; 

But if a Man preCcrib'e to pay one Half^ ^^^^ ^ ^^ 
penny for every Lamb that he mall fell be- ^* 
fore . the fif ft Day of May^ without^ other 
Tithe of them, and he by Fraud, to de- 
ceive.the Parfon, fells his Lambs jbut one 
Day before the ift of May^ this is no Dif- 
charge by the Cuftont from paying Tithes 
in Kind, i Kot.j4h.6si. , 

And as the Parfon is to have the Tithes , 
of the Young, and Encreafe of thefe Cattle, 
fo he on his Part is to obfcrye the Cuftom 
of the Place, for the better prc^sgating 
of their Increafe, elfe any Parifliionergriey*d 
may have an Adion of, the Cafe againft 

him. 
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Cmfm u hep Aft A^^dn pf the^Ckfc'w'as brought agaihtt 

R^Kbiw. ^ f^rfcfr'die4irhig'/'that\vfthrn thfe Piarifh 

^ ,' therrisra'Ctaftoiiii thkt jiie Parf6n at afl 

■''■' '' ■ Uteits'of tiW ITeai* Wd iiCed to k^ep a com- 

ihwJfi^lV fWd a, B'(iar, ibf the coYnitioft Ufe 

<if tHe^Kirier atid SoWsrof tft6 Parilhibtifers,fei' 

«je IiTCffeafe of Calm &n<f Pi^s SiHthiti the 

,. . . , , Parjfh J 4HUJI that. the Defertdahr being txe- 

':■■ ' .„; -- Ibh di^e, Aad' Wrigjte^cd to keep theitt, by 

.-.. . Rcafbrt Vft^of'theHPIahitfff being an fh- 

habitai:|t, 6^ff. had loftithfe Incfeafej £F<r. irtd 

ifte Court w'eredF t)piiil6n, ^that this was 

a tfeaifebable Ciilfoiir, a^^ that every Inha- 

b?tartt, '^f^diced b^ thfe not k^^ping the 

Bull and Boa^, inldit 'in^iiita^ the A'dtioh. 

Vide\iHl' ■ ^' ■■,■ ''^'.•' •..:'■ 

yf. libefl'd in 'the^;$iJlritt^l €&xh 'for 'the 

fitei-bkge-'^ithd m ystihg Cattle, iJiz. a 

^ -, . . , Penny for every one^ and on Motidn for a 

■ ' "' : ■ Pi*lfibH3ni '*tW8s Ikidj tha'f fbir yoMrtg Bfeafts 

BrqiiiHt'^ii;) (Ht ifct'Piifi,. C^t, c^r Plbugh, 

hb TRtBe^at'e'dueVand folt has* bteh ad- 

^ firsts alfo.ikidj' that a Pfefciipribn f<Jr 
fitheS bf ' Hfedgihg StuflPcarinbt b^ inain- 
tai<^d, bfeciufe%ae driefeiSrds ^he Land ^rtd 
Grain* €?f. out of 'ijt'nich the Tithes arife J 
Bmtn Cattle, hdr cin iHev have Tithes for' the PaftWage 
«r ;0airiV & barren Catttej eSte^jit by Cu- 
ftoiti. 

Atid Ifv fife/fe/rand- Teheftdn, If they 
daiih TaHe;s ijf aiiy Thfigs before they 
iidftie to^ferfeAfon, 'Vrhich Things are tithe- 
abte" afterwards when they come to Per- 

fediom 
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fe<%ion, a Pitrfiibition fliall go ; jret a Cu- 
fkctta iuay be to have every Year a Penny 
for diem ; and if they are lold before they 
Cdlick to f'erfedion. Tithes fliaH be jnid ibr 
ch'^. See WoolmirftonH Cafe in Hetkfi 
ftgfartsy and Kep. Csftdn. 367. 
See of Sheep, Lamtt^, Horfes, Colts, &c. 

" jikdNcte; of cciniridn Rights yotuig^at- mmtMm' 
^t i!r6 Tithable whim thqr. are vtsnalble, Ui Mad tm, 
l^it is, can live without (he Dam, of ftrch 
Pdcfd as the Dam herfeff* i!s nouriihM with ; 
4n4 th'e Tithe of rhefc is to be art>6rtidA'4 
skrid liiddny'd with refpiei* to "the Oifto«tt"of 
thePlaces where they are engeoiderVl, bro<igEit 
^rtlu a&d nourifc'd.. .. . " 

.%Wo ivHiere Cattle ylel^ «their Profit to iMt^Mft 

ihie.6Wrier, Wfides thprir Yo\mg,'"^e(TMft •» 

ift%ch Ptoflt is aMb tb t»c paid to iihe Par- 
fdn, ks of the Milk of toWs. S«e a jSff*ib«/. 
66. iiflji 'on"ifee like Reafotr, ilhat df 'Aflps, 
Ud'df^pdAXs afld $htfep, when their Milk 
is j^ftrrfeaHr^^ "by theOwner. 
' 'Bftft^wWre orifc fadhi{^d, that Siifepaftdni 
of ^e Coiv»try where \kt liv*d, "^as fiitt 4© 
ea^iuiy Tiilhels bf Milk of Evfcis,' a'TtoT 
Wbitibh Was'g)^ttted j)i^r 'Qlridm. t ^«i/. ^^. 

fe^r'^-". '■'■" '■■' ' * -'■ ■ "'■-•■.'.'. ' '••'■" 

" %ut W Oiftorii *a '^efti^n Wanffti df csK«. 
^hetlfes My 'be -pkia in ^tfcftaiige ttF'Hre 
l'i^he'6f ^ilk. • See 'cMlt, 'mMw^^i 
Deffftf J s C&le. • . > , 

• ^So a Curtdto tb pit She idth 'ChWfe 
i^ile'frbm the ift bf afrfv to the i ft of ;*/- 
^«/?, in Kicdihlfertce bf Stt Tithe M!Ik'*fbr 
the whole Year, is a good Difcharge of the 



Tithe of. Milk, for that Cheefe comes by 
Labour, and the Tithe thereof is not due 
ofitfelf. 

So, to pay the Tenth Quart or Tepth 
Meal of Milk at the Parfonage-Houfe, or 
other certain Place, is good enough. 3 Qro. 

'l^f^^ But note. That "as when Tithe-Milk is 

T^Cbeefa. P^5 "Q Tithe-Cheefe is due. So when 
Tithe-Cheefe is paid no Tithe-Milk is to be 
required ^ and that when Cows yieI4ing 
Milk ^e fold, or otherwife removed into 
another Parifli, the Tithe of Milk for the 
Time is to be paid to the Parifli where they 
are depaftured. 
Pfthihhhn to And note the Cafe of Leicefier^ v. Foy^ 
sSi&i ^^' I Anna B. R. viz. A Prohibition was 
4 Mod 2^1. inoved to'ftay a Suit, by a Vicar in the 
Spiritual Court for Tithe-Milk, upon Sug- 
geftion of a Modus that the Inhabitants, of 
that Place d^d, from, fuch a Day in April 
'till AU-Saints Day, pay every Tenth Day's 
Milk skimmM and made into Cheefe, and 
that ratione inde they were difcharged pf alt 
TitherMUk- :, ... ,, . 

\ And Bytel'^%^\ri^ the Prohibition\faid^ 
it is true that making the Tithes of one 
(firft) Crop into Hay will be a good Cauft^ 
of ^be Difcharge of Tithe pf the ^ft^r- 
mowtb ; but he denied that it would, be a 
gopd ili0^2^ to fay, ^that for making the 
After-Mowth into Hay they fliould be diiJ- 
charged of the Tithe of the firft Crop; 
and that , the A&^//5 here alledged amounts 
to a ttm Desimando 6t the Cream. 
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But ^r tb^ Prohibition was urged Cro. El. 
609.. aad Moer 909. a JM^i^j to pay the 
Tenth Cheefe made from fuch a Time to 
fw^ a Tkne, in Lieu of all Tithe-Milk ^ 
which, though it be but for Part of the 
Year, y^t being what they are not bound to 
do, is a good Difcharge of Tithe-Milk for 
«fl the Year. See Raym. 277. Latch. 22a. 
And fuppofe it were to pay a Groat a 
Year for all Tithe-Milk, that would be well ; 
'And why not this ? 

' And though the Court did not like the ^"'^*** 
Abdus^ as feeming very hard on the Vicar 
Cto be difappointed of his Cream) yet to 
fettle the Point, which they thought of 
great Confequence, they granted a Prohi- 
bition in Order to try the Modus^ and di- 
reded the Plaintiffs to declare therein forth- 
with. Sec 6 Mod. 261. 

See alfo the Cafe of Hill v. Vaux. Mich. A Modus u 
xolV. 3.5.R. 2Salk.656. viz. On a Suit /'/r -,,«^J^^ 
in the Spiritual Court for Tithe of Milk, jf^^^'^^'J* 
the Plaintiff moved for a Prohibition, fug- andfi weij 
gefting a Cuftom in the Pariih, that the ninth and 
pth of Mayzz Night, and the loth oi May tenth Night 
in the Morning, the Parfon ^-as to have .^^^/J^?' 
the whole Meal's Milk, and fo every ninth Lamb bleated, 
and tenth Night and Morning, 'till a young &c. in Lieu 
Lamb yeaned fliould be heard to bleat, in ^flJlV*^' 
Lieu of all Tithe of JVlilk^ and the Cafe ^''*' '' '"' 
of thirty Eggs in Lieu of all Tithe of Eggs 
i*^s cited. 1 Kol.Abr. 648, 651. 

And per Cur. a Modifs to pay one Thing jS^anJf 
for another, or a Part of the fame Thing ^^ wry 7^/;if 

that Is Tttbe^ 
not Goody Mvlefs payable In amtbet Manrvr. a Salk. 6 J^,^5 7. 

G in 
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in another Manner, may be good ; but a Pre- , 
fcription td pay the very Thing that is Tithe^ ; 
can never be ^ good Modus^ unlefs payable 
in fome other Manfler, /. e. fo as the Jar- 
fon has a Benefit by it. See 3 Cfo. 609. 
feCro. 47. I Jfjd.^gg. I Mod. 229. Hob. 2.50. 

As to the Cafe put of the thirty Eggs, the 
Court held he is bound to pay them, whe- 
ther he has Hens or no s and he muft pay 
them at a certain Time. But by this M(h 
dns the Parfon may have Nothing s as fup- 
pofe a Lamb be heard to bleat before the 
pth of May^ Q^iare if a juft Inference?) 
See the Cafe of the Archbifliop of Torky 
Sc. infra. 
Tithe-Milky In a Suit for fmall Tithes by EngUjh Bill 
imo payable^ in the Exchequer, and amongft the reft for 
Raym. ^77. Tithe of Milk, upon hearing of the Caufe, 
two Queftions arofe ^ which were decreed 
as follow, 

I . Whether the Defendant fhould pay a tenth 

Part of the Milk every Meal, or only pay 

every tenth Meal entire ? And it was decreed 

that he fliould pay every tenth Meal entire. 

Mud^it t. 2- The fecond Queltion was. Whether ir 

?tire the Pari(hioners ought to fend the 
ithe-Milk to the Parfonage-Houfe, or that 
the Parfon ought to fetch it from the Pa^^ 
rifhioners ? And it was agreed by the whole 
Court, That it ought to be carried by the 
tarifhioners, And by the Chief Baroa 
and two other Barons, to be delivered in 
the Church-Porch, becaufe the neighbour* 
ing Pariflies did fo ; but by Raymoudy it 
ought to be carried to the Parfonage-Houfe, 

becaufe 
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becaufe where there is no Cuftom, the Com- 
mon Law muft take Place. See Raymond's 
Kep. 277. 

But ^are the Reafon of this fecond Re- Qparc 
folurion, and how the Tithe of Milk be- 
comes different from other Tithes j which 
generally are to be fet out, and rendered in 
the Place where they arife, and the Pa* 
rifluoner is not compellable to deliver them 
at the Parfonage-Houfe, Chufch-Porch, or 
any other Place. 

And note 3 though it was faid by Mutton 
in Spencer's C^k^ that by the Civil Law 
the Parifhioners ought to give Notice to the 
Parfon when the Tithes are fet forth, yet 
the Court adjudged, that the Common 
Law does not oblige one thereto. See 
Nays K. 

Alfo the Tithe of the Wool of Sheep rithf^si^ 
and Lambs is to be paid to the Parfon or ^"^^^ 
Vicar, or other Proprietor of the Tithes, 
viz. proportionably for fuch Time as they 
are fed or remain in the Parifh, as thus, 
was. eight Pounds of Wool in Eighty, of How aid 
forty Sheep, if fed in the Parifh a whole 
Year^ four Pounds of Wool if they were 
there but Haifa Year, two Pounds of Wool 
if there but three Months, and but the Tithe 
or Tenth of the twelfth Part of the Wool,, 
if they lay and fed but one Month in the 
Parifh. See zKeeh.z^s. But no Tithe is 
due where they are kept lefs than thirty 
Days in a Parifh. See Degg 255. And it 15 
faid, where Cows lodge in one Parifh and 
feed in another, the Tithes fhall be divided. 
Sed ^u^re^ & vide poji. 

G 2 And 
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when tajahle. And liote ^ the t^ayment of the afoirefaiA 
Proportion is due dejtire^ at the Tittlfe 
when ..it ir clipped i but by Prefcriptioti it 
maybe fet out all together at any other Titne; 
and if the Spiritual Court will not allo^ of 
liich Prefcription, they are to be prohibited. 
Moor 910. See 3 Cro. 702. 

And by the Opinion of Jones^ if *a ?a- 
Viffiioner fell his Sheep, the Parfon fhitt 
have Allowance for the Tithes of them after 
their Shearing. Latch. 254. 

Alfo, where the Owner of the Shetep had 
depaftured them in the Parifli from Michael" 
mas to Lady-Day^ and then fold them, attd ^ 
a Suit was in the Spiritual Court for a tenth 
Part of the Bargain ; and the Owner to have 
a Prohibition furmifed. That he would pay 

« the Tenth of the Wool of them according 

to the Cuftom of the Parilh ^ and a Prohi- 
bition was deny'dp^r Cur. Poph. 197. 

For, as Dodderidge^ Juftice faid, by this 
Way the Parfon (hall be defrauded of all, 
if he liiaH not now have his Recotnpence. 
For that it was not the Time of Shearing 
when they were fold, and the Sheep are 
now gone into another Parifli. And IVbit^ 
lock faid, that de aitmaltbns imttltibus^ the 
iParfon fliall have the tenth Part of the Bar- 
gain for depafturing them , . as Horfes , 
Oxen, i^c. But de animalibus titilibui^ as 
Cows, Sheep, ^c. he fliall have the Tithe 
ih Specie. Popb, 197. . 

So if a Man doth pay the Tithe of Lambs 
at Mark'^ ^ide^ and at Midfummer following 
doth Shear the Refidue of his Lambs, viz. 
^^nine other Parts, he ought to pay Tithes 

of 
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rf ^h^ir -^9o|jf Ifo i altboqdi tli?r<? is not 
above two Months betwixt the Time of the 
E^ym^Uf ,pf ^1? Tjjijes of the LamU, which 
weftft titl^ftd with -.their Fjeec^?, and the 
§^W5ag/>f; ^^^ AiWW^ for this is 4 New Niw Inenafi. 
^cTf^fi^ ^nd a Prqhiijitjon was dehy^d ac- 
cordingly. I Ro/.y^r. 642. 

^ote.alfo i,the Cafe, of the Archbi(hop of ^ Modus </ 
iRr^fc^ >i, tjie pujce qf Newcajih^ Mic. ^Atjn. Jj^ J'*'^" •T 
?)ji .Sf/2c?ar«)^ as reported in z Salk. 656^ ^SIj uS^Umis, 
vfiU tHu$:. ^..prpfcribed to pay ten Fleeces foraUTiiUs\ 
of Wool, an4 two Lambs, in lieu of all the Ontrt iff. 
Ti%\K^i'> 2^i price apd Bnry^ Barons, v^ere *'^'^» '/ i^<^ 
fif:<Pfi^pp .that ttws w9^ ^n ill Modus ^ be- ^^' 
S^ui^ it waj? one Speci/ss of Tithe for ano- 
t\}fifr. ^A;lfQ there is gre^it IpfCftainty there- 
in, for one iFJeeciB may be twice as big and 
three times the' Value of another. See z 
Ltftm^ %<^S,z. i.Cro*»*j^^ 786. l/fgor 909. 
f KoL Ahr.,6j\Q. Dyn- J4J. Hard, 174. . . 

But /i^^rf Ch. Baron, and Smth Jisivon^ 

y}d,fiOfitr/h: W?v . r .:; . \ . : 

. i, Ortat a JWbiki .^is nothing ijuj .a i:?a] Modus quid, 
: J . . Q>inpoiitiQn for, or in lieu pf^ Tithes^ 
or an annua| .Prpfit Q^ruin and perip^i 
^ ftqfit. 
. ^, ;^^t th^ jPayroent .df aj^ oqe Chattel anJ^^har ,': 

;;,<fo)r Tithe, was or might be a good Mo- ^^ " 
; > Mf^,^s well asiMon^y ; for, why mjgh^ 
., ;|i9i;.the Parfon originally a^ee tp' ta)c^ 
' .jfeen. Fleeces for.. his. Tith^, ^sjw^lla^'^ 
. r'.^y^nnyv >'."■ . . . '. ', , 

S*' fTh^y adfnicte45,tijat Paym^t of Tithq^ 
of! one Sp^ci^^, • qV l^aym^nt o^siMpr 
^W for ope ^pgqies ofT'ij^^^^ 
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not be a Difcharge as to another Spe- 
cies. But ' 

4. They held, that this was not a Pay- 
ment of Tithe, nor % Payment for a 
Species of Tithe, becaufe it was to be 
paid at all Events, whether there be 
Sheep or no. . ^ 

5. They denyM the Cafe of x Rot. Abr. 
651. and held it tio more uncertain, 
than to pay a Modus of fen Cheefes^ 
which may differ vaftly both in Nature, 
Quantity, and Value. Vide anfe. 

6. That it tends to the Difquiet 6f a 
Country, to break in upon Cuftqmsand 
Ufages ^ and that it ought not to be 
done but on plain and manifeft Rea-i> 
fons. See 2 Salk. 656, 657. 

And note ^ the Opinions of ^r J Ch. Ba- 
ron, and Smith Barbn, feem to be Highly 
rational and conclufive, and, had they been 
concurred in by the two other Barons, would 
have fettled divers Cuftoms and Mpdujfes 
touching the Payment of Tithes, and cbn- 
fequerttly have prevented many Suits that 
have fince arifen thereupon. 
Keek'Wopi^ Alfo fome are of Opinion, That not on-i 
^c. Q. ly the Tithe of the Wool upon the Bodies 
of the Sheep or Lambs, but alfb that of the 
Head and Neck, Tail, Eocks, Be. tho* cut 
off before Sheering Tiine, is due and paya- 
ble J which may be true, if what is fo cut 
off be converted tp the Owner's Ufc or Pr^ 
fit. And this has fdme Colour of Reafon ; 
for that, in Order to avoid the Payment of 
Tithe? for it, the JTeck-Wool is often hzu^. 

duleiitly 
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dulently taken off to the leflening the Weight 
aiid Value of the Fleece. 

See for this the Cafe of Fofe v. Parker £? 
ah Mich. t^Jac.i. B.K. where thi« Mat- 
ter is debatedf ^ and when it was there urged, 
that If fuch Abufe was in the cutting off 
of the Neck- Wool, ^c. it ought to come 
on the other Side, to fliew it to be fo, as in 
the Cafe of Rakings ; the Court at firft was 
againft this, and at the fame Time refufed 
to grant a Prohibition : But at another Day, 
on Suggeftion and Proof that they ufed to 
wind up the Fleeces at their own Charge, 
&c. This was held a good Confideration for 
the Neck- Wool, and a Prohibition was ac- 
cordingly granted. See 3 Bulfi. 242. i Kol. 
Abr. 645, 646. Lit.Kep. 31, 

And when one prefcrib*d, that he paid lcc":frf1Vuol 
the Tenth Fleece of Wool, in Satisfaction Titbe-fne. 
of all Locks and Tithes due for Wool, tho* 
it was movM that the Prefcription was not 
good, b<?caufe it is no more than to have 
the fame Thing of t;he fame Nature in Re- 
compence^ yet the Court held, that the 
Subttance of the Prefcription was good, 
and that the Locks being but of fmall Va- 
lue, were Tithe-free, 3 Cro. 363. and note, 
it feems to be there refolv*d, that where 
Tithe-Fleeces df Wool are p^iid, there (hall 
be no Tithe paid of the Locks and Pelts, 
See Deg. 257. 

But lee Moor 911. That a Prefcription to 
b(? difcharged of the Tithes of Locks of 
Wobl ought to be (hewn, though the Lock5 
were cafually loft. ^ar. ihid, 3 Bulfi.z^z. 
I Rol. Ahr. 645. Z. 14, 15, 16, 
\ G 4 Alfo 



Dirty Locks Alfo, if a Parifhibncr doth cut off the y 
'"^ ^- dirty Locks from ins Sheep before the Time 

of Sheeriftg, the better td plreferve *cin 
from Vermin, and this be done without 
Fraud, no Tithes fhall be paid thereof; peii" 
Cur. I RoL Abr. $46. efpeciaHy if the Pa-^ 
fifhioner can prefcribe for it, in Cxmfidera-^ 
tion, that he is to wind up the ?arfon^ 
Tithe-Fleeces, ^c. Sec tViUiams and Wi^ 
locks s Cafe. 
Skep dying ^f S^hcet) be fltorn, and die of the Rdt or 
after Sheering. Other Diieafe bcfofe the \fi^?/rr 'following, 
their Wool is not tithable, unleli the Par-* 
fon can prefcribe to have it, F.N.B. ConfuU 
tation $1: But hy Doddridge and ypf/w. If 
a Man's Sheep die of the Rot, or other Dif-^ 
eafe, or the Owner kill or fell them, he 
niuft pay Tithe for the Wool ratably. Latcb. 
254. But fee I Rol 646. Z. 18. If a Mart 
doth kill his Sheep, he fhall pay Tithe for 
their Wool, but not for the Pefts or Skins. 
Sheef klU*iif ^^^ f^^ the Carc^flcs or Bodies of Sheefi 
fed 6n his Lands in the Parifh, and eaten 
in his Houfe, no Tithes ihall be paid j pei^ 
Cur. I Rol. j4br. 647. €^ i Qra.^ij. Nor 
for their Wool neither, if wrought up and 
fpent, or ufed in the Family. Qper W. B.') 
Orfeld. If a Man keep Sheep in one Parifh, 'till 

Sheering Time, 4hd then fell them into ano- 
ther Parifh, in thJsCafe, per Williams (Jnft.) 
the Vendee fhall pay the Tithe- Wool to 
the Parifh whefe they were depaftur'd in 
the greater Part of the Time of the grow- 
ing of the Wool Moor 91 J. 

But if there be a Prefcription, that the 
Owner of the Sheep fhall pay a Half-penny 

for 



ibr tifte Wool of Sheep fol4 after Sheering^ 
mA before Mckaelmas^ this is good^ and 
thcr Vendiee fhall be difcharg'd. Ibid. 
• ^ri^e- Cation Law, where Sheep lodge r/iibri 4;^^ 
ift ene Parift>, and depafture in another, the t^d. 
Titkoj are to be divided. Vi4e IkggzsS. 
But to me this feeim uiiec)ual, for that the 
{.and' where they depafti^re is made worfe 
by* their Feeding, bate the Land where thcjr 
Ibdge k iniprov^i^.by theh* Compoft, and 
confequently ought in Reafon to pay a. great-c ^ 
er Shaife of the Tithes. 

The Owner biavtng paid Tithes of the flfrt^^,* 
Wool of Sheep, he ftiall not pay any Tithe 
for their Herbage, for then he ihould pay 
Tithes twice of otie Increafe, i Rot. Abr. 
642. £^ I Kol K. 62. and therefore, if he 
buys Weathers, and afterwards fells them, 
no Tithes ftall be paid of their Pafture, for 
that thefe ftall pay Tithe of their WooL 
f^r Cur\ I Rol. Ahr, 647. 

By the Cancan Law, If feveral yitnt catim t^aw 
Sheep departure together, yet this (hall not confifient wHh 
Make them to be tftbed t^ether, but every ^omnmy 
Owner ftall pay^ his own Tithe. But if the 
Head of a Faihily has his Sheep mixed with 
his Childrens or Servants, or others undet 
his Tuition, and he takes the Profit of 'em 
to his own Ufe, in fuch Cafe they Ihall be 
tithed together. • See Deg^ 2^7. and this: 
Rule of the Canon Law leem« reafonabic 
and cortfiftent with that of the Common 
Law. ' 

But as we have elfe where obferv*d, both B»/ loth 
the Canpn and the Common Law, in the ^'''^'^ h ^' 
Gafe of Tithes, is to be guided ^T^^^^^i^rl^^^ ^'"^ 

and ^ 
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and Frefcri{>tion, by Virtue whereof a Jlfc* 
i«i decimandij or Cuftoin,.or Prcfcription^of 
tithing has in many Places been introduced i 
a few Inftances whereof^ with refpeS to 
Tithe- Wool, we fliall here infert ; referv^ 
ing a more particular Difcourfc thereof to 
the Chapter of Q^hms^ Prefcriptiens md 
Medusas of Sttbiftg hereafter. But note; 
fuch Cuftom, ^c. niuft be founded on 
Reafon, and at teaft fuppofe a good atid 
reafonable Confiderationi 
Pfrfcnpthnu If ^ Prefcription be, that if the Owner 
SfTftne*^? ^^'^ under the Number often Fleeces of 
ftt, &c. Wool, he (hall pay a Penny to the Parfon 
for tlw Tithe of each of them j and if he 
hath more, that then he (hall deliver to the 
Parfon the tenth Part of his Wool upon 
his Confcience, without Fraud and Qyoi»9 
fine vffu vel taSfu of the Parfon of the nine 
Parts ^ this is not a good itfoitfj, for that 
it is unreafonable, and is in £fFe(% to give 
to the Parfon no more than the Parifiiioner 
pleafed. See i Koll. Ahr. 648. Per Cur. 
To pay twpy go if a Prcfcriptiou be, to pay every 

^* ^ ' Wbol, and it is not fliewed what he is tt> 

?ay, if the Wool doth not amount to ten 
ounds, this is not good ; for that is a Pre* 
fcription in mn Decimand^ if it be under 
ten Pounds (and the Tenth is due of com-» 
mon Right, (i^) I KoL Abr. 648. 

Neither is It a good Prefcription that one 
hath paid the Tenth of the Wool of all 
Sheep that he had before Lady-Day^ and 
iheered or fold, or put into another Parifli^ 
or the Value of the Tenth thereof at that 

Time, 
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Time, and this in full Satisfadion, as well 
of all Wool of fuch Sheep, as of all other 
Sheep brought into the Parifh after Lady^ 
Day. For it is not reafonable that the 
Tithes that one Man pays (hall be a Diil 
charge for all the other Pariihioners. i KoU. 
Abr. 649. 

But note; there was a Miftake in the Pffff^f^ 
laying of this Prefcrtption ; for it was in- '«'/^**«^ 
tendra to be a Difchargeof all the Sheep 
of the Party himfelf only, which were 
brought into the Parifh after Ladf^Daju 
though not fo espreflfed; 9nd had it bem 
fo laid, the Prefer iption would have' beat 
good, and fo it was adjudged in another 
Cafe the fame Term, he. ABfb. ^Car. i, 
1 RbU. Abr. 649. 

So if the Parilhidner prefcribes, that in Shup/Mn^ 
Confideration he had Time out of Mind ^^y ^^ 
paid Tithe-Wool of all Sheep that heiheer- ^^'^n^ 
ed, n>i%. as well of thofe which he bought 
but two Days before the Sheering, as of 
others that he had kept all the Year, he had 
ufed to be dtfcharged of the Tithe* Wool of 
all Sheep that he fold two Days before the 
Sheering : This is a good Freuriptidn, be* 
caufe by the (Spiritual) Law, the whole 
Tithe-Wool of the Sheep nouriflied in an- 
other Parifli, and.fb lately bought before 
that Sheering, is not due to fuch Parfon. 
Adjudged i Roll Abr. 648. 

But a Cuftom to pay Tithes in Kind for 
Sheep^ if they continue in the Parifh all 
^e Tear 3 and if they be fold before £beer- 
ing-time, but a Half-penny • fpr every one 
{q fold, was held ah unreafohable Cuftom , 

for 



ibr hy fuch Moms tb» Faribn jmy\>e4€h 
featfid of his Tithca. Sw Jfor^. Cafe ij8. . ^ 
Bargain if So a Prohibition heiag prayed* for that 
*^ the Parfon Ubelled in the Ecckfiaftieal Court, " 

foaf the tenth Part of a Bargain of Sheep 
which had dtpaihired in the V%fx(h fror^ 
Michaelmas 'till Lady-Day^ on a S.xiggeftio^ 
that he was ready to pay the tenih Part of 
the Wool of them* according to %h^ Cwftom 
1^ the Parifh ; the Court refiifed to pmx ^ 
Prohibition. For that by this Way the Pa^r 
fon might be defrauded of allHthe Titho. 
And, the Sheep being now gon^ into anor 
, ther Paiifli, he cannot have aiy Tithes Wool 
at this Time^ it not being the Seafon of 
Sheering. ^See tt)h. 197. t S^lk.fis6^ 
lacks ^ Wool On Motion for a Prohibition for fuing 
for Tithes of Lode* of Wool, it was fug-s 
gefted, that he had (acicording to the Cu« 
ftom of the Parilh) paid ^ the tenth: Fleece 
of Wool, in Satisfa<9:ion of all Locks and 
Tithes due for Wool ^ and the Court held 
that the Subftance of the Prefcription wa«; 
good enough, becaufe Locks, are not of 
the fame Value with the Fleece ^ but in Re^ 
gardr there was a Fault in the Suggeftiout 
(it not being iaid that they had ufually 
paid, and which makes it iffuable,) a Con* 
fultation was awairded.. Se^ J^Jf^P ^d 
Vaine\ Cafe, i Cto. 3 (>«. J63. Et vide ante. 
Cnfims ijfua' And note 3 Ufe or Prefcription falls under 
hk. the peculiar Cognizance :of the Common 

Law, being a Matter ifluable and pi:^perly 
triable by Jury^ and it is in Order to try 
fuch Cuftom, Sc. that the Court grants a 
Prohibition s fo that if (iich Cuftom or Prer 

fcription 



fcr^tlon be not certainly ihewn, no Prohi- 
bition fhall go, for th^t no certain Iflue can 
^e cHretaed to b^ tried. Vide Plus poft. in 
the Chapter of Qiftoms^ &c. 

Notohly tlie Tithes of fuch Cattle, which Barren CmU 
jield a Tithe in Kind are to be paid ; but depafitmda»d 
alfo for the depafturing fuch as are barren fi^- 
Stock, as for Horfes, Oxen, Bullocks, ^c. 
depaftured to be fold in the Parifli, where 
tbey are depaftured. See Hetley i oo. 3 Cro. 
475'? £?^- And fee Salkeld 655. That the 
Tithes for Agiftment of barren Cattle are 
due of common Right. O/w^. 403. J^,Mod. • 
336, and 340. Wcks and tVoodfon. See thfe 
Cafe pf)Jl. in the Chapter of Qiftoms^ &c. 

Therefore, after a Man hath paid the 
tenth Colt, Calf, or Lamb, if he rears 
any of the reft, and fells them before thtf 
yield Profit to the Parfon, or beufed for 
the Plough, he fliall pay Tithe of them. 
Moor 909, and 3 Cro. 475. and Hetl. 85. 

So of Milch Cows, if^ after they ar^ 
grown old or otherwife, they be kept dry 
and depaftured as other dry Cattle, though 
but for one Month, a Tithe ihall be paid 
for them. And fo it is if they are iatted 
and fold. Hetl. 100. 

And if a Man doth buy Cattle, and feeds 
and fells them, he ihall pay a Tithe for 
them, for that they cannot render any o- 
ther Tithe. But it is other wife of Sheep, 
for there the Tithe is to be paid of the 
Wool. 

And if a Man buys or breeds Beafts, N0 Tithes^ 
land feeds them, and fpends them in his 
Houfe, he ihall not pay any Tithes for tbera. 

Per 
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Per Qir. Sec i K6U. Ahr. 647. Mm 909. 
Gddslro. 174. 3 Ore?. 446. 

So if he, having paid Tithes df his Colt^ 

or Calves, doth rear any of the reft, or 

buys others, to till his Land in the fame 

Farifli; or doth rear Cow Calves for to 

bear Calves, or for the Dairy, no Tithes 

fliall be paid for the Failure that they eat 

in the mean Time. Hetley 85. See i Koll. 

Abr. 846. 2 Bu^r. 238. i KolL K. 38. Mm 

909. iCro-foz. zBrownh 30* 

Oxem u m Nor (hall Tithes be paid for the Pafture 

ibe UmL ^f Oixn ufed to till the Land in the fame 

Parifli, nor for the Pafture of Beafts of the 

Fail at fuch Time as they were milk'd, ^c. 

per Qtr^ 1 Roll Abr. 646. 

Tlmiff Mnd Alfo no Tithes Ihall be paid for the Pa- 

SaddUHarfes, ft^^e of Horfes, when employed in Plough- 

ihg or other Husbandry, i Koll. Ahr. 646* 

Or if a Ferfon keeps a Saddle Horfe for his 

Fleafure, no Tithes Ihall be paid for his 

Qrais. See I Butfir. 171. Hetl 94. i Ventr. 

But though Oxen, i^c. have been ufed 
to the Plough, yet if they are afterwards 
fatted in Order ror Sale, Tithes (hall be paid 

J^fied. for the Agiftment of fuch Oxen, or other 
Cattle, during the Time they were gra- 
zed and fatted, in order to be fold, not- 
withftanding they had been formerly ufed 

^<^ to the Plough; for the Reafbn of their Dif- 

charge now ceafes, they being become no 
Way bene(icial to the Parfon in any other 
Tithes 3 adjudged in the Ca{t o£ Sandys v. 
Eaftmondy iH Scacc. See Parliament Cafes 
X92, ^c. ^ infra. I 

For 
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For the Advantage which the Farfon is Ratio. 

fuppos'd to have by the Labour, i^c. of 

fuch Cattle, by improving the Lands in 

the Farifli, whereby his Tithes are to be in^ 

creafed, is the Reafon of the Difcharge of 

the Tithes of fuch Cattle. 

And therefore, as I conceive > if one 
breed upr Cattle for the Flough, &r. but 
hath not any arable Land within the fame 
Farifh, whereupon to employ thofe Cattle, 
but employs them in another Fariih, fuch 
Cattle ihall pay Tithes to the Farfon of 
Parifh where they are depaftured. Sec 
Hardr. 184. Holdbeecb v. IVbadcockj in Scacc. 

And in like Manner it has been held, that 
if a Horfc be kept to. carry Coals, 6^^. for 
Hire or other Gain, Tithes ffaall be paid 
for his Pafture. . And if, when the Cafe is 
fo, the Owner doth furmife, that he is kept 
for the Ufe of Husbandry, the other may 
alledge that he is kept to carry Coals, and 
the Allegation is traverfable. And fo, \i Tra^iff^ 
the Owner alledge that dry Cattle are kept 
for the Plough, this is traverfable ; and the 
other may alledge that they are kept for 
Sale, without tlut that he keeps them for 
the Plough. See Hetl. 935 94- 

And note the Cafe of Scales v. howther^ Cattle aMed 
Srin. "] IV.i. $ Mod. 96, 97. viz. A. had a in one pjtrifi^ 
Houfe and a great Farm of Arable Land in ^^^piowi^tg 
the Farifli of Kippax^ where be dwelt ; and "* '"''^^'^* 
alfo five Acres of ploughed Land, and 
forty Acres of Fafture in Smllingtoft'^ upon 
which Pafture he fed his Cattle which were 
employed in Husbandry, iq the Parifli of 
Kippax. 

a The 



The Patfon <rf SHUliHgUn libdlled tfor , 
Tithes for the AgJftttientof the Cattle thwc^ 
and thereupon the Defendant fuggi^^, diak: j 
ty the Cuftotn oi England^ no Tkhc« dxs^ 
to be paid for the Agiftment of Cattle kipt 
^wCro.El. for Plough or Pail. - j 

^f^F^N B ''^"'^ ^ ^^^ moved for a Prbhibitton, 
, 53*g/i Rol! that the Plaintiff cannot lit)el for the Agifh- 
645, 660. inent of Cattle, but only for fuch as arfe 
aCro. 575. fed in the fame Parifli iand not elfewhere. 
Moor 910. ^nd that the Paftufage 6f Cattte ufed for 
Husbandry in the fame Parifti, is not titha^ 
bie, becaufe the Parfon has Tithes for them 
in another Kind. ■ 

On the other Side it was faid, that the 
Parfon is to have a Prbfit wherever the Pa- 
riihioner hath any Benefit ^ (a ftrange Do^ 
drine,) and that he is an Inhabitant 
wherever he hath Land. 
Curia. ^^^ ^^e Court would not grant a Prohi- 

bition upon the firft Motion, but gave the 
Defendant Leave to mend his Suggeftion, 
by adding that he had Arable Land in Snil^ 
Uftgton^ and did exercife Husbandry there: 
And it was fo amended. 

And afterwards in Mtebaehnas Term it 

A¥as moved again, and the Court were then 

of Opinion, ^ That if the Cattle depaftu- 

' red were not for ploughing the Land in 

, * the fame Parifli where they are fed, he (h^Il 

* pay Tithes though they plough in another 
^ Parifli ; and if he had more Cattle than 

* he employed for the Plough in the fame 

* Parifli, he ought to pay Tithes for them. ^ 
But they ordered the Defendant to make 

Affidavit to afccrtajn the Fa6t. 

I Upon 
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Upon a Suit for Tithes of drv Cattle, to TiihafmUim 
have a Prohibition the Surmiie was, that ^'^*/^*^'' 
he ufcd to pay the tenth Sheaf of Cora, 2[i,,'&Ji^ 
the tenth Cock of Hay, the tenth Fleece of aion rf^ber 
Wool, the feventh Calf, the Parfon to pay Things. 
three half Pence, and the eighth Call^ if 
he had £ight, and the Parfon to pay a 
Fenny, and fo to Ten ; and if he had under 
Seven, to paj only a Half-penny for every 
one ; and after the fame Rate for Lambs 
and Colts ^ and that this was in Satisfa&ion 
for the Tithes of dry Cattle, and for all 
other Tithes of Corn, Hay, and Cattle. 

And the Opinion of the whole Court Stmnffi bn 
was, that this Surmife is not fufIicient,/i#^^M>^* 
for that which he ufed to pay is but the 
Tithes in Kind, and therefore cannot be 
in Satisfadion for the Tithes of other Things 
than themfelves. Moor 454, 909. i Roll. Abr. 
6jri. But if it had been only for dry Cattle 
for Plough and Pail, it had been good* 
Ibid, and fee 3 Cro. 446, 475. Goldsbo. 147. 
iKoU. Abr.6si. 

See alfo 2 Salk. 657. That Payment of 
Tithes of one Specie, cannot be a good 
Modus for all Tithes. ^ 

And ibid. 656. That a Modus to pay a 
Part of the very Thing that is Tithe, is 
not good, unlefs it be payable in another 
Manner (whereby the Parfon has fome Con-» 
fideration for the Refidue of the Tithes not 
Jiaid.) 

Therefore to pay a whole Meal's Milk Titbe-MJOu 
fuch a Day, and fo every ninth and tenth Vide ante. 
Night and Morniog^ 'p\l fuch a Day^ in 

H Lieu 
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Lieu of all Tithe-Milk, is ill. SetzSalL . 
6565 657. Goldsko. 147. Videpofi. 

So when a Surmife was of a Ufage topay 
a Penny yearly for every Milch Cow, and 
an Half-penny for every other Cow, and 
an Half-penny for every Mare, in Satisfadi- 
on for the Tithes of all Cows, Horfes, Steers 
end other Cattle, it was adjudged infufficient 
for the Reafon aforefaid. Moor 911, Sc. 
fupra. 
CheefeinLif' But if the Ufage hath been, that they 
J22^! "^ who have Milch Kine in the Parifh, have 
paid nine Cheefes yearly at a Day certain, 
in Difcharge of Tithe- Milk and fatting Cat- 
tie, this may ferve for a good Surmife, be- 
, caufe the Cheefes are made by Labour, 

and are thereby become Things of another 
Nature than the Milk was. i Rol. Kep. 62. 
2 Bulftr. 238. 
Cattle fed <m And note 5 for afcertaining the Payment 
large Com- of Tithes of Cattle fed or depaftured on 
i«w/,&c. ia|.ge Waftes and Commons, where the 
Limits and Bounds of Parilhes are not 
well known, and which Waftes and Com- 
mons may lie within feveral Pariflies, it is 
enafted by the Statute 2 g^ 3 £i. 6. c. 13. 
as follows. 
Stat. 2 & ^ That all and every Perfon, which hath 

J Ed. 6. < or fliall have any Beafts or other Cattle 
^ tithable, going, feeding or depafturing in 

* any Wafte or Common Ground wheredf 

* the Parifti is not certainly known, flwll 

* pay their Tithes for the Increafe of the 
^ fold Cattle fo going in fuch Waft or Com^ 

* mon to the Parfon, Vicar, Proprietory, 

' Portio- 



* Portionary, Owner, or other their Fcr- 
^ mors, or Deputies of the Pariih, Hamlet, 

* Town, or other Place, where the Owner 
^ of the faid Cattle inhabiteth or dwel« 
^ leth \ 

But notwithftanding this Statute, if by Cttfims em 
Frefcription, Time out. of Mind, the Tithes ''•^ 
of Cattle depaftured and kept upon any 
fuch Wafte or Common, where it is not 
known within what Parilh the faid Wafte or 
Common lies, hath been paid to the Parfoh 
of any Fariih, ^c. fuch Cuftom or Pre- 
fcription ihall not be taken away, by the faid 
Claufe of the Stat, fupra. But the Tithes 
fliall be paid to fuch Parfon, &c. according 
to fuch Prefcription. See Savil 60. 

But a great Doubt has been, whether Catth fmt 
Cattle for the Plough, Pail, and Saddle, J^^^^J!//^ 
fliould be accounted Tithe-free, without a ^ /£«««^ 
Surmife of fome Cuftom for it ? And R/- RigU. 
cbardfon-i in ^ornbilFs Cafe in Hetley^ held, 
that a Surmife (of a Cuftom) ought to be 
made, and that he had fearched the Books 
and the Book of Entries, and found that 
ever fome Surmife is made. 

Bur Croke replied. That in the King's 
Bench he had twenty Times feen Prohi- 
bitions granted in fuch Cafes, without any 
fuch Surmife ; that is, to Suits in the Spi- 
ritual Court for Tithes for Saddle Horfes, 
and young Cattle kept for Plough and Pail. 
Hetl. 94. 

And it is faid by the Lord Ch. Baron 
Haky that of common Right, no Tithes 
are due for Cattle bred for the Plough and 
Fail, to be ufed in the fame Parilh. But if 

H a they 
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they belong to another Parifti, Tithes are 
-» due for them ; and of that Opinion was the 

whole Court of Exchequer. Paf. 13 Car. 2. 
Hardr. 184. 
r^g CanU. But although fuch Cattle as aforefaid be 
Tithe-free, ^c. of common Right, without 
any Cuftom or Prefcription for it, yet on 
the other Hand, if the Parfon can prefcribe 
to have Tithes for young Cattle whilft 
rearing for the Plough and Pail, as to have 
yearly one Penny, or the like, for each 
of them, this is good 5 but not without a 
Cuftom for it. Per Hutton and Teherton 
only prefent. Hetky^S. 
Jgi/hMifii of And note ; Tithes of Agiftments and 
hantn Cattle. Herbage of barren Cattle are due of com- 
mon Right, and where Tithes are due of 
common Right, a County or Hundred 
cannot prefcribe in a non Decimando. Contn 
if Tithes are not due of common Right j 
for there a Country or Hundred may fo pre- 
fcribe ; See the Cafe of Hicks and IVoodfon. 
zSalk. 655. 4ilf(?i.336. Ctmberb. 403. Skin- 
ner 560, 561. 
T^a>e thereof. The Tithe of barren Stock tithable is to 
v;ben tajabk, i^^ yielded (if no Cuftom varies it) when 
they be fatted and fold. For it is not Rea- 
fon that the Parfon ftiould have the Profit 
of them, before the Owner himfelf has rt* 
ceived. Hetky9i. 
and when op- And if they are kept in divers Pariflics, 
forthned. ^ftgj. ^.^^y ^^^ bought, or during the Time 
of their breeding or rearing, the Tenth of 
the Gains if bought, or Value if reared, 1$ 
to be to both the Parfons proportionably. 
Popbam 197. ' . 

1 But 
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- But note; on the Rearing it can be on- 
ly the Tenth of the clear Gains ; and quare 
what that may amount to, or how to be 
computed. And fee touching fuch Appor- 
tionment of Tithes, aftte Chap. 2. 

The Occupier of Land is not only to pay OccMpUr w 
for his own Stock depaftured upon his Land, '"T.^*^ 
butalfo for the Stock of other Perfons there- /iS^rw- 
on fed or maintaiiied. 3 Cro. 475. Urs^ &c 

And therefore, if an Inn-keeper doth agift 
the Horfes of Travellers or Strangers on 
his Lands, he fliall pay Tithes for them ; 
for otherwife it is faid, the Owner of the 
Land vwould make a Profit of his Land^ 
and yet defeat the Parfon of all the Tithe 
thereof. See Hardr. 35. 

Yet if any Man, having Lands in a Parilh, Ibrfu 
(hall rent out his Lands, referving the run- 
ning of his Saddle-Horfe therein, no Tithes /^r Sadilt^ 
ihall be paid for the Grafs he eats, by 
Mountagucj Qrokey and Dodderidge^ contra 
Hougbtouy who held that for all barren 
Beafts, Tithes fhall be paid, except for 
fuch as be for Husbandry (only.) i Kott. 
Abr. 641. Laurkin and IVtlcfs Cafe. 

^Uiere, of thofe kept for Pleafure only ? 
as liuntii^-Horfes, &c. For it feems no B^n^^ 
Tithes can be due for fuch Beafts, where- 
of no Profit is made by the Owner. Vide 

^ But if a Hprfe be kept for Sale, it feems SaU^Ui^ 
Tithes are to be paid for him, /. e. accord- 
ing to the Profits made on the Sale, Charges 
deduded^ Qc. Vide fapra. 

And to be excufed from Payment of 
Tidies for fuchHorfe,e?r, it muft b« avcrr'4 

Ha ^* 



and prov'd, that the Horfc is ufed for La- 
bour s or kept for Pleafure, as for Hunting, 
^c. PopBatn 126. i Ro/. -^^r. 647. 
SaddU^Hcrfes, In a Prohibition the Cafe was, yf. ti^ 
&«• Defendant being Parfon of D. libeird in the 

Spiritual Court againft B. inter af for the 
Herbage of depafturing his Geldings ; who 
there fhew'd, that they were his Hackney 
Geldings, which he kept for his Plcafure, 
and for himfelf and his Servants to ride 
upon, being his Saddle Horfes ; and this 
Plea being there refufed, he therefore pray'd 
a Prohibition. 

And the whole Court uere clear of OpiniM^ 
That here was good Caufe for a Prohibi- 
tion, for that thefe Horfes are not tithable, 
neither is any Tithe-Herbage to be paid 
for them : But it would be otherwife if 
employ'd in Labour for Gain, or bought (or 
bred) for Sale^ for of thefe he ought to an- 
fwer to the Parfon for their Herbage, but 
not for the Herbage of his Geldings, by 
him kept and ufed only for his Pleafure. 

But had it been for working, or for Cattle 
bought and fatted to fell again, there Al- 
lowance is to be made for their Herbage, 
becaufe a Profit does come in by them : But 
the Cafe is otherwife of Saddle-Horfes ^ and 
the whole Court agreed, that a Prohibition 
fliould go. See i Bulft. PothiU v. Mary. 
^ftbmpAfi It has been lately held per Cnr^ that 
dhli. Tithes for Agiftment of Cattle are payable 

by the Owner of the Cattle, for the Cattle 
take the Profits and Herbage of the Soil 1 
and fo it is in the Cafe of Commoners. 

Nor 
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Nor can it be faid, that the Profits are OcMwr tf th$ 
taken by the Owner of the Soilr(%) and ^^^^^^Oc-^ 
yet the Lord Chief Baron Hale faid, that "SZ. 
the Owner of the Soil might pay them ^ ; 

but clearly, the Agifter is compellable to 
pay them. Hardr. 184. and fee ibid. 35. 
where 'tis faid to be held in Face and Quire's 
Cafe there cited, that Tithes for the Agift- 
ment of Cattle, ihall be paid by the Occu- 
pier of the Lands. 

To the Queftion, How the Tithes for Bm u k 
Agiffanents are to be paid ? The Anfwer is, /^/^'i Cufim. 
That if there be any Cuftom in the Place, 
that muft be obferv'd to dired the Manner 
of the Payment : But if none, then the 
tenth Part of the Money to be receivM by 
the Agiftmeht, is to be paid to the Parfon. 
Popbam 197. 

And by Hale Ch. Baron, Tithes of Bar- Of Bamn 
ren Cattle are de Commtim Jure according C4«/p>i. per 
to the yearly Value of the Land, after the ^^^ 
Rate of 2 J. in the Pound fer Ann. fqr that 
they cannot be other wife valu d or account- 
ed for, becaufe the Profits of the Lands, for 
which they are paid^ are perceived by the 
Mouths of Beafts. Hard^ 1 84. 

But by Cuftom or Prefcription, the Tithes 
for fuch Cattle ( or Agiftments ) may be 
paid in another Manner, as by the Acre, 
or fo much Money, He, for all manner of 
Cattle Barren, and for the Plough and Pail. 
Hard. ibid. 

So in an Englijh Bill in the Excbequer- EngVfi mu* 
Chamberj againft an Innkeeper, who dcpa- 
fhired- Travellers Horfes, for which there 
was no cuftomary Payment, and the Value 
H 4 of . 



of the Land dcpaftur'd was proved to be 
^ol per j4nn. The Court was in Doiri»t 
what Decree to make for a certain Rate x» 
the Parfon, it not being afcertain*d by any 
Cuftom. But they conceived, that they 
/ ought to have a Regard to the Value of 
the Land, and allow 2.5. in the Found. 
And they agreed clearly, that Tithes are pay- 
able for fuch Herbage eaten by the Mouths 
of Travellers Horfes. Hardr. 35. See alfo 
the Cafe of Bujh and Kifhley- m Chancery, 
Mich. 22 Car. z. 1 Chan. Cafes 187, touch* 
ing Rate-Tithes, Sc at the End of this 
Chapter, and Chap. 4. 
Vo Tithes for And whereas it is faid, that Tithes are 
A^iftmenu In to be paid of Agiftments ; yet this is not 
4ftif-Grafs. ^Q be underftood of Cattle agifted in the 
After-Grafs of a Meadow,, that has ^d 
Tithe-Hay. 2H.4- Kot. ParL 9%. x-Kol 
Abr. 641. fi 

Therefore, where an Innkeeperhas paid 
the Tjf he-Hay of certain Lands, ind for th0-' 
Refidue of the fame Year depaftures thereV 
on the Horfes of his Guefts (or others) no 
Tithes ftall be paid for fuch depafturingf 
per Cur\ i Kol. Abr. 641. 
Iff^fififtion. Alfo, if an Innkeeper prefcrtbes, that in' 
Ccmfideration he, and all others, whofe J^ 
ftate he hath, &c. have paid Tithes of Hay 
and Grain growing upon the Land apper-? ' 
taining to his Inn, and hath paid Tithes of 
all his own Beafts depaftur'd on the fame 
Lands, that they have been Time out of 
Mind difcharg'd of the Tithes of the Hor^ 
fes of their Guefts agifted in the faid 
|.^nds. 



This was held to be a good Frefcription : P^^^mI 
Fo* hy finne 'twas held to be only a Perfo* ^*^ 
nal Tithe ; and by other^ that no Tithes 
are due by the Common Law for fuch A* 
giftment, without a Cuftom to fupport it. 
t HoLAbr. 641. 

But Mr. tVatfon thinks this Cafe not Law, 
and that the Reafons here afHgiiM are not 
trae, vi%. That it is only a Fenonal Tith^ 
or, that no Tithes thereof are due de Jure^ 
without a Cuftom. Ergo ^uste. 

And it muft be coidHs'd, that in the 
Cafe fufra^ no more, is alledged to be paid 
than ought to be paid of comn:)on Right ; 
and that thofe Payments cannot difcmirge 
fuch Lands as yielded not to the Parfon ei« 1 

ther Tithe-Corn or Tithe-Hay. For Tithes 
' paid of particular Things in Kind,, cannot 
be in Satisfac^on of other Things. Vide 
ante. . 

And IV hen, upon a Suit for Tithes of A- PdymtHtfw 
^iftmen^, the Defendant in the Spiritual ^'^yf**^'» 
Ce«rt pleaded, that he had always paid i^firoi^^* 
Pience by th^Year for every Milch Cow Beafiu 
g5iii^ on fuch a Fafture, and that for this 
Pajooeiit he had been difcharged of the Pay- 
nus|k of Tithes for all Agiftments in that 
L^d ^ 'twas held by P^pbamy that this Fay- 
mfnt of Money for Milch Beafts ihall not 
^ifcburge from the Payment of Tithei for 
other Beafts. Goldsh. 147. vide ante. 

But if he liad prefcribed, that he had paid 
one Penny for all Cows and Beafts agifted, 
that, peradventure, had been good^ per 
Car\ ibid, and fee iCro,^6y 475. i Koh 
4kr. 65 f. Moor ^ii, zSalL 65^, 657. 

See 



Mkh'Cawt^ Scc alfo the Cafe of Smitbfon v. Dodjbff^ 

o^h^Ju •^^^*' ^^ ^^^* '• ^'^ Chancery, (New Cafts 
in Equity 117.) where a Cuftom is prefcri- 
bed to pay three Half-pence per Ann. for 
every Milch Cow, one Penny for every 
Swarm of Bees, and 6^d. for every Orchard 
within the Fariih, in lieu of all Tithes tfaere^ 
, for fuch Milch Cows, Bees, and Orchards ^ 
and this feems to be ailowM as good. Vide 
foftea^ towards the End of the following 
Chapter. 
JBgf* i^itre if any Tithe be due for Hogs, 

except of the Perfonal Profits of their Bacon, 
when fold, of their Young, i. e. Tithe 
Pigs. 
r^s. Of young Pigs, (as of Calves ante) If 

there be but nine, or any Number under 
Ten, in one Year, the Parfon can have no 
Tithe thereof in Kind for that Year, with- 
out a fpecial Cuftom for it. But, in fuch a 
Cafe, he muft either take his Tithe ^(7 R^i/^;, 
in Money the fame Year, if there be a Cu- 
ftom to take it fo ^ or elfe he muft tarry 
till the next Year, and fo reckoning both 
Years together, take this Tithe in Kind, as 
was held, per Cur\ Mich. 7 Jac. C B. See 
Kep. Can. 430. ^ 
tfo TaUs of ^^^ w^ rx\\x9i obferve, that, befides thofe 
Crtatfites Fc- Domeftick Beafts before fpoken ofi there 
r« Natixrx, are Other Beafts fed upon Lands which may 
Jjj"*^ * ^' take the Pafture thereof, and be a profit to 
'*^ the Owner of the Soil, as Deer, Hares, Co- 

nies, and the like. 
X)iff. And as to Deer, *tis exprefly adjudgM, 

that no Tithes are due for them, becaufe 
they arc Rr^ Nature, f let ley 147. And 

the 



the fame Reafon h6lds in the Cafe of Hares. 
SeA ^tuere the Cuftom of Everly Warren in 
Wiltjbire^ wherein Hares are kept as *tis Banu 
faid for Profit ; and if Tithes are not paid 
thereof by Cuftom ? 

And as to Conies^ it is held that thefe Cmgs. 
being alfo Ferte Natnr^^ no Tithes can de 
Jure be due for them. But there may be 
Tithes paid of them by Cuftom. See for 
this, I KoU. Ah\ 635, fcveral Cafes. Sec 
alfo Hetky 147. Bendl. 144. Hardres 188. 
I Kel^. 602. 

But altho' the Law be clearly fo, yet we ^'^ 
find it to be vehemently complained of, as very Wmtibii j6y 
hard upon the Parfon 5 for that fuch Beafts 
take aw'ay the whole Profits of great Par- 
cels of Land, and yield an anfwerable Be- 
nefit to the Owner ; and that fometimes 
Arable Lands are turn'd into Conygrees 
and Parks, which is not only . grievoufly 
hurtful to the Parfons in whofe Parilhes 
they lie, but alfo to the Common- wealth, 
and therefore deferves no Favour. 

But methinks an eafy and modeft Anfwer ^"fio^* 
may be given to tfiis Complaint, befides 
what may be urged from the Reafonablenefs 
both of the Common Law, and of Cuftom, 
in this Particular, viz. 

Firft^ That the Lands ufually fo employed 
are generally wafte and barren, or elfe the 
Lord's Demefnes, and enclofed for the Pre- ' 
fervation of the Game ^ which were either, 
for the Suftenance of his Family, or elfltf 
for his Pleafure and Delight ; in both which 
Cafes, no Tithes de Jure ite due, or ought 
to be paid. >. 

And 



K>8 X^ %tiVi> of XrtDejJ, &c. 

And Seccndty^ Tho* Arable Lands have, r 
in fome few Inftances, been of late turned 
into Parks^ ^c. yet there is always fome. 
Proportion of Tithes, equal to what was 
formerly paid, referved to the Parfon by 
the King's Grant. And confidering on the 
other Side, the vaft Quantity of Parks, 
Waftes, Common, ^c. of late turn'd into 
Arable, and Tithes thereof paid in Kind, it 
is conceived, that the Clergy of England 
have little Ground for the above Com- 
plaint. 

And as of Beafts of Profit, fo of Fowls, 
(/. e, fuch as are Domeftick, and not Fer<e 
Natur^^ Tithes are to be paid, as Geefe, 
Hens, Duck$ ; and fome think Turkies 
ought to be added. 

But I find it affirmed per Curiam^ in 
Houghton and Princess Cafe, Moor 599. That 
Turkies are to be rank'd amongft Things 
that are Fi?r^ Natura^ and for that Reafon, 
both they and their Eggs are there affirmed 
to be Tithe-fi-ee. 

Now, the Manner of tithing thefe Fowls 
is cither by paying the Tenth Egg, or the 
Tenth of their Young ; and where the. 
Tithe of the Eggs which come of any 
Fowl is paid, no Tithe of the Young is to 
be paid J and econtra^ where the Tithp of 
the Young is paid, no Tithe of the Eggs is 
due. So refolved, i Roll. Abr. 64a. 

*Tis alfo faid to be a good Mains for 
Tithe of E»s, to pay 30 Eggs in Lent for 
all Tithes of Eggs, i R/?//. Abr, 648. 

And when a Prohibition was pray'd .to ^ 
Suit for the Feathers of old Geefe flieer'd, 

and 
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and alfo of the Young, fuggefting z Modus 
of a young Goofe with the Feamers, paid 
on the firft Day of ylaguft yearly, in foil of 
the Tithes of Geefe and Feathers ^ it was 
granted accordingly ^ for that it was more 
than the Farifhioner was otherwife bound to 
do, to keep a Goofe feather'd 'till the Firft 
of Attguft. , 3 Keb. 705. 

But no Tithes are to be paid of Pheafants, ]^/^ pers 
Partridges, or the like ; whether they go at Nature, mi 
large, or be taken, clipped, and kept in a ^«Wfc 
Place inclos'd, becaufe thev are fera Natu^ ^* 
raj and ftill remain fo, tho under Reftraint. 
I Koll Aht. 636. 

*Tis alfo faid, that if Pheafants, or Par- Pbeafantu 
tridges, are made tame, Sc yet no Tithes PMrtri^, 
fliall be paid for them, upon the fame Rea- *^* 
fon that they are Per^e Nature. Moor 599. 

And if they lay Eggs, and breed their 
Young, no Tithes mall be paid of fuch £ggs 
or Young. 

Alfo Pidgeons feem to be Fera Natufit^ Nor Tldga^m. 
(tho* it is made Felony by Statute, to take 
them out of a Dove-Cote) and therefore no 
Tithes Ihall be paid, of them, efpecially if 
they be fpent in the Owner^s Houfe, or Fa-, 
mily. For then they are for the Mainte- 
nance and Support of thofe who labour in 
other Things whereof the Parfon hath the 
Tithes. See i KolL Abr. 644. Hetky 27, 
and 147. 

So if a Man doth maintain a Family, and 
hath Pidgeon-Holes about his Hdufe, where 
young Pidgeorts are br^d, no Tithes fliall be 
paid of thofe that are fpent in his Houfe, 
iS(;. I Koll Abr. 644. 

And 
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And yet 'tis there faid, that by Cuftom 
Tithes (hall be paid of Pidgeons fpent in a 
Houfe, tho' no Tithes are due for 'em of 
Common Right. And it feems to be ad* 
judg'd in one Stoutfiel^s C^fe. Paf. 28 Car. 2. 
B.C. That no Tithes are to be paid for 
Pidgeons, unlefs it be by Special Cuftom. 
See 2 Mod. Rep. 'ji. 
Piffonai But tho' Pidgeons may in fome Refpe(5ts 

Tabes* be faid to be a Kind of Mixt Tithes, yet in 

others they are rather to be efteem'd Perfo- 
nal, becaufe of the Perfonal Labour and 
Care that attends *em. 

And 'tis certain, that Pheafants, Partridges, 

and all other Creatures that are Feras Natii^ 

r^, and acquired only by Art, and Labour, 

are merely Perfonal, and fo are their Young. 

^,, Alfo the Eggs of all Fowls, whether Do- 

meftick, or Fera Uatur^^ feem to be a Per- 

BfM. fonal Tithe j and the like of Bees and their 

15/b. Swarms; and of Fifh, taken either in tifie 

^ * Sea, River, Pond, ^c. 

Fowh Note^ That of Fowl taken by a Faulk- 

ner, or Gentleman who hawks for his Plea- 
fure, no Tithes (hall be paid. But if a 
Fowler kill Fowl, and make a Profit of 
them, it hath been held, that he fhall pay 
a Perfonal Tithe for them ; and Paf. 15 
Car. 1. it was adjudg'd accordingly. See 
Kep. Canon. 408. 

But concerning the Tithes of Fifli, and 
of the feveral Kinds of Beafts and Fowl, 
for which, only Perfonal Tithes are due, 
fee the following Chapter. 

CHAP. 



C H A p. IV. 

Of Perfonal Ttthes, their Defi- 
nitiony Nature, and Kinds, as 
of Tradefmen, Servants, &c. 
Of Mills at large proved to be 
FerJonaL Of Fijhin^, Fowl- 
ingy and Hinting. Of Crea- 
tures ferae Naturae, as Bees, 
Conies, Deer, Doves, Ceefe, 
Pheafants, Turkies, with their 
FrodiiUis, viz. Honey, Wax, 
Eggs, Toung, &c. ^s alfo of 
Oblations, Obventions, Offer- 
ings, lathes of Marriage 
Goods in Wales, and J\dbrtu- 
aries. 

IN t\\e foregoing Chapters we have fome- Perfnut 
what largely difcourfed of Tithes in Ge- T**f>*h 
neral, and alfo of Predial and Mixt Tithes 
in particular ; and therefore (in Furfuance 
of a Natural Order) are now to proceed to 
treat of fudi Tithes as are called Perfonal ; 
and which, according to the Canonifts, are 
fo called, quia ptius in reffe&u Perfonte foh- 
vufttur quam Kei. Vide Deg. 338, 339. 

I Tbefe 
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DifneJfdcc Thefe, as is faid before, are the tenth 
Part of the clear Profits, which arife by 
the honeft Labour, Art, or Induftry of 
Man, imploying himfelf in fome lawful 
Work, Artifice, or Negotiation ; as by fol- 
lowing any Trade or Occupation, as Car- 
penter> Smith, Mafon, Butcher, or by Buy- 
ing and Selling , as Merchant, Retailer, 
Grocer, Druggift ; and the like of Fifliing, 
Fowling, Hunting, &c. if fuch Imployments 
arc vifed for Gain, and not for Pleafure 
only. See 2lnft. 6a i, 657, 649. i Roll. 
Abr. 6s6. 
Cmm Law And by the Canon Law, every one who 
Mtd Cttpm. ufes Buying and Selling, ^c. ought to pay 
l'^H.%.aiui ^^^ ^ perfonal Tithe, a Tenth Part of all 
32 H. s! his clear Gains, dedu£^ing his Charges and 
Expences. And it feems that, at the 'Time 
of makine the Stat. Artie, cleri (9 E. 2.) 
this was the general Cuftom. Vide that Sta- 
tute, and the Stat. 27 H 8. c. 20. and 32 H 8. 
Qip. 7. Se£l. I. But it feems this is now 
paid only in Offerings and Oblations. 

But the Law then was, and ftill is, that 
if a Man buv Goods, Wares or Merchan- 
dizes, and cfo not fell them to Profit, or 
if he gives them, or makes ufe of theih fi)r 
himfelf or Family, there no Tithe is to be 
paid, becaufe no Gain is made of them. 
SMt. 1 & 3 After this came the Stat. 2^3 Ed. 6. 
E.*. cap. 13. which confirming the faid Afts of 

27jFf. 8. and 32 H 8. does more certainly 
dired the Payment of perfonal and other. 
Tithes, ^c. was, 

• That 



^ That every Perfon exerciling Merchan- 
^ dize, Bargaijiing, and Selling, Cloathing, 

* HaiKlicran, or other Art or Faculty, bc- 
^ mg fuch kind of Ferfons and in fuch 

* Places as heretofore \vithin thefe forty 
^ Years have been accuftomably ufed to 

* pay fuch perfonal Tithes, or of Right 

* ought to pay (other than fuch as have been 
^ commonly Day-Labourers) fliall yearly at 
^ or before the Feaft of Eajier pay for his 
^ perfonal Tithes, the Tenth Part of his 

* Clear Gains ; his Charges and Expences 
^ according to his £ftate. Condition, or 
^ Degree, to be therein abated, allowed 

* and deduded. _ 

^ Provided, That in all fuch Places, where 

* Handicraftfmen have ufed to pay their 

* Tithes within thefe forty Years, the fame 

* Cuftom of Payment of Tithes is to be ob- 

* ferved, and to continue, any Thing in 
' this A<9:to the contrary notwithftanding. 

^ And alfo Provided, that on Negleft or 

* Refufal to pay, it fliall be lawful for the 

* Ordinary of the fame Diocefs, to call the 
^ fame Party before him, and by his Dif- 
^ cretion to diamine him by all lawful and 

* reaionnble Means, other than by the Par- 

* ty's own corporal Oath, concerning the 
^ true Payment of the faid Tithes. 

The learned Sir Simon Degg has obferved, vide Degg, 
that this Ad of Parliament reftrained the p* 340. Pm- 
Canon Law in two Things, viz. Firfl, That ^^^"^f^ ^^ 
whereas the Canon was general, that all ^^^^ ' 
ferfons in all Places fhould pay their per- 
fonal Tithes, this A&, rcflrains it to fuch 
J^ons only, as had accuftomably ufed to 
! I pay 



pay the fame within forty Years before the 
making of the Ad. And^ 

Secondly^ Whdfeas by the Ecclefiaftica! 
Laws they might before the making of 
this A&j have examined the Party upon 
his Oath concerning his Gain, this Aft put 
a Reftraint on riiat Pradice, fo that the 
Party was not (by thedi) to be examined 
on Oath concealing his Gain, 6?f. 

It might alfo be further obferved, that 

this Ad reftrairis the Clergy from exading 

perfonal Tithes from common Day-La- 

bouf ers, a Pradice too frequent both before 

and at the Time of malting the faid Ad, ma- 

Itj Pradice ny Day-Labourcfs and poor Servants being 

berth cfn- fued for fuch Tithes in the Spiritual Courts, 

fured. ^y Reafon of the general Words of the Ca* 

non before-nientioned. 

And indeed the' i)ifputds arid Difficulties 
that frequently arofe in the Profetfutibn of 
thofe Suits, induced even a C^nohift to de- 
clare, H^e Decifme perfohaks tnagis difficult 
tate 6^ fiihtilitatej quam utilitate exijlunt. 
Vide Degg ihid. 
Kot payable But now, by the exprefs Words of the 
by Day-La- above Statute, no Perfonal Tithes are due 
^a^tsTthe ^^^ common Day-Labourers. 
Plough! an/ -^^^ It has been alfo adjudged, thatSer- 
inlh^shandry. vants of the Plough (hall not pay any Tithes 
of their Wages ; and a Prohibition was 
granted accordingly, although the Libel 
was only for a third Part of their Wagesi 
leaving the Refidue to be free. For as it 
is there faid, by the fame Reafon that 
J^eafts of the Plough (hall be frte froil? 
Tithes, the Servants that attend th6 Plough 

Ihall 



ftall be alfo free. (And the like Reaibn 
holds for all Servants in Husbandry.) See 
1 RhU. Abr. 646. 

Neither (hall Tithes be paid of an Inn* Von^im 
keeper's Gains, W25. 'T^'^tT*' 

A Parfon Hbelled in the Spiritual Court ^~' ^^ 
againft ah Inn-keeper to have the Tithes 
of the Profits by him made of his Kitchin, 
Stable and CeUar; and laid particularly, 
that he made great Gain in felling of his 
Beer, having bought it for $ooh and fold 
the fame for 1006/. and that Ne^aiianio^ 
traficando he had gained 300/. of which he 
ought to have Tithe. But upon Motion a 
Prohibition was granted. (Rr, as it feeois, 
un Inn-keeper^ s Gains do not arifs fromfucb a ^^^^ ^ 
Merchandizing^ or Buying and Sellings as is 
intended by the Statute 2 & 3 £d. 6.. Befides 
the Statute extends only to fucb Perfons and 
fucb Places as bad been accufiomed to fay fucb 
tithes for forty Tears before.^ See t BtO^ 
firode 141. 

'Nor can it be intended upon that Statute^ 
that although fuch perfonal Tithes have 
been fometimes paid within forty Years 
paft, tfi)jm.therefbre they are due by Vir* 
tue thaio^^ but as the A6t it felf fays, 
they muft have been accuftomably, that is, 
conftantly paid for foi:ty Years next before 
the Ad made. See Hegg 340. 

And if it be demanded how fuch acciu* Cupom U^m 
ftomable Payment muft, or can now be '^-f ^» i^ 
proved, forty Yeari before the making of *^*P*"^ 
that AA. The Anfwer is. as in all other like *^ 
CiM^> a fraxi poftetiore^ by what has been 

1 £ ' conftantly 
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conftantly done ail the Time of Memory^ 
fince the faid AA. Vide ibid. 
Perfinal It IS bcfoFC obfcrvcd, pag. 10. That no 

Tttbes M rf pcrfonal Tithe is due of common Right, 
i^mnmRigbt. ^^^ therefore muft entirely depend upon 
Cuftom, or particular Statutes, as that of 
Ed. 6. fuprdj and other fubfequent Statutes, 
as 7 €? 8 ^. 3. c 6. and 1 Geo. i. c. 6. 
which fee hereafter. 
Qpaere tf It is likewife remarked, p^. 19. That it 
•**^''* is Queftioned in our Books, whether any 

Tithes are due for Mills, or not, ^c. Vidi 
ibid. 

Now to clear that Doubt, if poffible, 
let us coniider the following Cafes and 
Arguments, with Refped to Mills, v/z. 
Corn*Mills^ Fulling-Mills, Paper-Mills, ^r. 
Cifnt-Mills^ My Lord Coke in his 2 /«/?. 622. fays, 
^^ that it was never judicially determined, 

that he knew of, whether any Tithes were 
due for Corn-Miils^ but for FuUing-Millsj 
it has been held, that none are due ^ and 
ibid^ 621. it is faid the Tithes of fome Mills^ 
at leaft, as Fulling-Mills, Paper-Mills, ^c. 
are perfonal. 

It was alfo faid by him, wTien CWef Ju- 
ftice, and in the Seat of Judgme^.tiiat no 
perfonal Tithes by the Stat. Ed. 6. 'were to 
be paid for Mills, but only where by fpecial 
Ufage the fame had been (accuftomably) 
paid, to which the Court agreed. See 
3 Bulfir. 212. and i KoU. R. 405. S. C. 
toanng- So when a Suit was in the Spiritual Court 

MiUIs^ece. for the Tithes of a Fulling-Mill, fugce- 
fiing that the Defendant did Full with ni$ 

Mitt 



Mill forty Qoths weekly, and did gain by 
each Cloth zs. whereof he demanded 
Tithes; a Prohibition was granted upon 
this Surmife only, that by the Law of the 
Land, he ought not to demand Tithes c^ 
fuch Mills. For, per Oiriam^ Tithes are not 
payable <^ fuch Things whereof the Gain 
comes by the Labour of Men, without a 
Cuftom. Set zCfo. s^i* 

This Cafe was fo adjudged. Hill x <S Jac. i. 
B. R' and the Refolution feems ^to be 
founded on the exprefs Words of tht (aid / 

Statute, i. e. accttftotnahly ufed to pay. And 
yet in Mkb. ii Car. i. in the fame Court,! 
it was refoLved in another Cafe, that Tithes 
by the -Lai;v are due of fuch Mills ; and a 
Prohibition was denied, i KoU. Abr. 64?. ^j. ^^I^^ 

But note; this was under Archbifhop 
J^aui^$ Adminiftration. 

It feems to be admitted, that of all o^^ 
|her Mills befides Corn-Mills, (as Fulling^ 
Mills, Paper-Mills, Powder-Mills, Iron«> 
Mills, Copper-Mills, 8(r.) if any Tithes 
are due for them, they arc meerlv Per- 
fonal I and the Reafon is apparent, for that Ratio. 
fuch Tithes muft arife from the Perfonal 
Labour, Art, or Induftiy of the Perfona 
imploy^d therein. 

But, as fome have iaid, the Tithes of Corn- dm-Mm 
Mills, whether driven by Wind, Wztetyff^f^f^ff^ 
Horfe, or Hand, are not Perfonal, but ra- J^^^^f- 
_ther Predial or Mixt, and therefore that ' 
according to the Cuflom of the Realm, the 
filler ought to pay the Tenth Toll-Dilh 
rlor Tithes; x Ro/iL ^^. 656. 

I $ An^ 
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And this Opinion has been iince favoured 
ty the Authority of a very great Man in hi* 
Profeffion, viz. the Lord Chief Juftice Holt^ 
who in the Cafe of Gumley and Palkingbam^ 
Mcb. i If". ^ M. B. R. argued it to be a 
Predial Tithe ; for that it was payable to the 
Proprietor of the Tithes (or Parfon of the 
Parifli) where the Mill is, and not where 
the Miller lives. 

And to prove their being fo payable was 
cited, Lindwoodj Tit. de Decimis C. quan^ 
quam verb, ficut fctni. That Predial Tithes 
were payable where they arife, but Perfo- 
nal Tithes where the Tevfons audium divina 
S tecipiunt facramenta. 

But fetting afide the ipfe- dixit o£ Lin^ 
wwd (which I conceive to be no Authority. 
la this Cafe) I think an eafy Anfwer may- 
be given to the Authority and Argument 
of I Bj)ll. Abr. and the late Lord Cliief 
Juft. Uolu 
nut the Jtt" As to the Authority of the former^ we 
tlwtamceivis have a greater to the contrary, vii&. that 
£jJi^ of the Lord Chief Juftice Coke^ who ia 
^^^ ' his 2 fyft. 621, and 652. and in divers other 
Farts of his Works, has declared the Tithe 
of Corn-Mills to be Perfonal. / 

And as to the Argument of the latter, it 
maybe proper to confider, whether the Tithe 
of Corn-Mills doth arife frdm the Com 
ground , or from the Millep'3 Labour^ or 
irom the Toll taken. 
7%i lUafm ^ow it is admitted, ft would be a Predial 
^rt^i Tithe, if it arofe from the Corn grotmd: 

But that having paid Tithe before, when it. 
Itood on the Ptakum or Land from whence 
V it 



it fprung, it thereby difchar«d all thje Dun 
ties of a Predial Tithe, ai)d confequentJy 
' can never be qharged 9gain as i[uch. An^ 
as to any other Tithje due by Reafpn thef e- 
of, the Rule is Decima de dccimatis folvi non 
Deienty and it is Repugnant to Law and 
Reafon, that the fame predial Thing Qiould 
pay Tithes twice, whi^h can renew or gro\y 
but only once. 

And if fuch Tithes are claimed, either by 7^ <y-j^ ^ 
Reafoo of the Mille|:'s Labour, or the Toll Reward for 
taken, it is evident it muft be as a Ptrfo- ^^ Millers 
nal Tithe. The Miller's Labpur is admitted ^^*^*''» ^^* 
to be Perfonal, an4 what is the Tol) but a 
Reward for that Labour ? Which Rewards^ 
whether paid in JV^oney or Corn, i^ ftill the 
^qxci it is a Perfonal Reward for a Perfo- 
nal Service j and confequently the Tithe 
theteof bjeing the Tenth pf the Miller's 
Gains, can be efleemed only as a Tithe 
Bieerly Perifooal^ and no Way Predial. 

And as to Lindns^ood^^ Ru|e, \t is certain 
it was none at Commop L^w ^ j5br it is a- 
greed, that before the Second Council of 
Latetauy Anno xwo. People might hayc 

?aid their Tithes, efpeci^Uy their PerfonaJ 
'ith/es, to whaV Church or Minifter thej^ 
^eafeii. And thcf R.e^fon of fixing the 
Tithe of ti\e Toll to the Mill, wa;s for that 
thie Profit- tl^er? apofc* , ^nd there the Par- 
fon J^igbt b^ft demand his Tithes. 

But the nxing the ^ithe to the TS/X\% does Though p^a* 
npt therefore m^ke it Predial y for the Mill ^j^ ^/ ^^' 
it fplfi^ no 9rher wife Predial than any other p^Xl^ "'^ 
Ho^9 wi)|ch If oply fo |)y Rcafon o( the 
Land 9fi. wl^(ii^ k'^ff^ds^ but the Tithe 
' I 4 here 
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here is not^by Reafon of the Land on 
vhich the Mill ftands, nor by Reafon of 
the Mill itfelf, but bv Reafon of the Gain 
or Profit made by tne Miller. Ergo Per-- 
fonal 

Nor docs the fixing of any Perfonal Of* 
fice. Duty or Payment to any certain Place, j 
whether Parilh, Field or Houfe, make the 
Duty Of Payment either Parochial, Predial ! 
or Real. The Office, Imployment, Duty 
or Payment, flill remains^ Perfonal, and ' 
muft be accordingly fued for and demand- 
ed. Vide infra. 
Adjudgi not Befide$ it has been adjudged, that Tithed 
meetly fi. of a Corn-Mill are not merely Predial, as 
in Goodwin and Sntitb^s Cafe, i Roll. Aht. 
652. where for two Mefluages, and two an- 
cient WaterrMills to grind Corn, the Owner 
had ufed Time out of Mind to pay the Par- 
fon 20 J. yearly, in Lieu of all Tithes iflU- 
iti^ out of the laid MefKiases and Mills ; and 
afterwards the Owner erefted two new Corn- 
Mills within the faid Mefluages; and perCkf 
TJamj This Modus Ihall not difcharge thcfe 
new Mills from the Payment of Tithes, for 
that the Tithe of a Mill is not meerly Predial^ 
but mixed with the Perfonalty, and has more 
of the Perfonalty than of the Pr^dialty. Sfee 
Goodwin and Smitb'^ Cafe. 1 Roll. Ahr. 652. 
N0 Tithes of Yet it is faid t<) be held by the Court-, 
aWmd'MU^ that if a Man doth prefcribe to pay to the 
^ Parfon a certain Thing, as a Modus dm^ 

mandi for all tne Demcfnes of his MamA!, 
and he afterwards doth ered a Wind^MiU 
upon Parcel of the Demefi^s, he fliaU ntit 
pay any Tithes for thi$ Mill i but the Moiss 

given 
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given for the Demeihes (hall go in Difchaige 
of it alfo, it being built upon the Land 
difcharged. i Koll. Abr. 651. 

So if a Man feized of Eight Acres of 
Meadow and Pafture, for the Tithes of 
ivbich he had ufed to pay. Time out of Mind^ 
five Shillings and fix Pence, and after^ 
wards he ere&s upon it a Corn-Mill, he 
fhall pay no Tithes for the Corn-Mill, be* 
caufe the Land was difcharged by the Mih 
tins Decimandi. See x KoU. Abr. 65a. a . 

Alio where the Parfon libelled fi>r the 
Tithe of a Mill, ere&ed upon Land dif* 
charged of the Tithes by the Statute of 
Monaftries, 31 H 8. a Prohihition was de- 
nied by the whole Court. For this i^^as a 
new Mill, and the Rule is, de Mdlendino de 
mruo eredto non jacet ProbiHtio. Artie. Oeti^ 
Cap. 5. I KoU. Abr. 641, 652. See Op Jm. 
429. 

Now though the before-cited Cafes feem 
to differ in fome Circumftances, yet to me 
the Reafon of judging therein appears the 
iame in all of thein, wss, that the Profit of 
Ins Mill is a different Thing ^m the Profit 
or Produce of the Land ; and therefore the 
Tithe due for it is either Perfonal, or none 
at all. ■- 

Hence h appears, tiiat the Cafes of Good- Modus. 
wuf and Sm^b^ cited fupra^ and the anony- 
mous Cafe m ttCro. 429. cited iftfra^ and 
the Authority of 2/»j*. ^ar, and 65^. are 
;nikk€ ^reeable to Reafon than the Opinion 
nf fiMr^ Ch. Juft. in the Cafe of Gumiey 
«id Faikif^bawy fupnu 

And 



And wc may further obfervc, that every: 
M)dus is fuppoled to arife from an origina][ i 
Agreement upon giving a Recompence foi; j 
the Tithes, which Agreement cannot be 
prefumed to be made for other than for a 
Perfonal Duty to arife iu futuroj (tlier^ 
being no other Thing then in Being) and 
not tor Predial Tithes, which are of a diffe- 
rent Nature, a/id not to be afcertained. 

Therefore if a Man has a Meadow, oa 
which heWs alfo a Mill, and he agrees with 
the Parfon for the Tithes of the Profits, a- 

ptf/. ^ to fay th^t this Agreement fligll be extend* 

ed to free the Mill alfo, although it was then 
in Being. For the Profit of the Mill is 
another Thiifs, and quite difterent from 
the Profit of the Land. 

Alfo the Lord Cokfj 2 Infi. 621. feems 
clearly of Opinion, t^iat the Tithe of ^ 
Corn-Mill is but a meer Perfonal Tithe. 
And that the Tithe thereof is paid with 
Eefpeft to the Owner's or Miller's Perfon^ 
as confjidexed together with his Employment, 
and npt with Regard to the L^nd (or the 
Corn.grovind) as before is obfi^rved^ 

And furely none, will affirm, thata Jilan^i 
who by his Bmploymeat aistd Cuftom of the 
Place is to pay a Perfonal Tithe, if He pur- 
chafe Land which i^ Tithe-Aee, or for 
which a Mo4m is paid, is therefore, firee. 
from paying a Perfonal Tithe : No, not 
though he ere As h^s Habitation upon fuch 
Lan4. TbcA why 0)Qutd he be difcharged 
Mill 49 En- ^^^^^f^9^ i^ ^^ credt? only the Engine of 
gim. ' bis Art there } (For fo Mills ve fi^id to be.> 

And 
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And confequently, though the Land be dif- 
charged, yet the Tithe of the Mill remains. 

However, a Corn«>Mill may be difcharged HHodifiUr. 
of paying the Tenth of the Toll by paying f^^ Modus, 
a ido^us for it ^ and if the Owner in luch 
Cafe be fued £<a the Tenths a Prohibition 
lies, t Roll. Kef. 405. 

But if the Surmife be of a Cuftom to pay G-dfitmni^ 
a certain Rate for all MilU ereded, and ^* ^f'^ 
to be ereded, fuch Cuftom (hall not go to "^ '''• 
any new Mill^ and thfrcibre in fuch a 
Cafe, by Rule of Court, Though a9 to the 
antient Mills, the Atodu^ was allowed to be 
good, yet as to new Mills aConfultation was 
^warded. See 3 Balftr. 3 1 2, Jates's Cafe. 

And notes as to new Mills it has been Stat. ^"Ed^x. 
enaded, (it feems upon a Compl^ipt and ^^^yOf 
Petition of the Clergy only) ^ That if any -***• 
^ do ered in his Grounds a Mill pf new, 
^ and after, the Farfon of the Place de« 
^ mended Tithes for the fatae, the King'4 
^ Fi^ohibition doth iiTue in t]tu$ Form : %/4 
^ 4^ taU Moleuiino bad^nus t>^m^ fm fufi^ 
^ runt SohtOj PrQlMkemus^ &c. Et Sementiam 
^. Excemn^^^^^i^Uy fi q^^rnh^ifi occafionepnh^ 

* mulgaveritisj revocetis or^ninQ *. 
. The Aafwer (a^ordmg to the t^nlflode 

of Ads of ParliamenO '^ ^ In fuch Cafe^ 
^ the King'$ Prohibition W2u i\ev«r granted 

* by the King's Aflent, nor *V9r ftallj who 
^ hath decreed, that it (hall not hereafter 
^ Jye in fuch Cafes> Stat. 9* .jS*. a. (comr 

* monly called ^^/f«^' G{fri.) ^ap- 5.'(>yhi?h 
^ fttdfBs made (o flatter the Clergy when 
^ the King aimed at Arbitrary Ppwer.) ' 

-. By 
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By this Statute it appears. That all Corn- 
Mills not creded before the Time of Ed. Zn 
9re tithable in thetnfelves. But becaufe ma- 
ny Mills fince eredbed, may be to us ancient, 
and their firft Eredion unknown, the Rule of 
their Difcharge I conceive muft be, that all 
fuch Mills whofe firft EreAion was before 
Time of Memory, and is not otherwiic 
known by Matter of Record, S^c. not ha- 
ving been fubjedfc to the Payment of Tithes, 
ihall be intended to be ereded before the 
TiOi^rHu Statute, and fo to be Tithe-free. But as to 
Mills for which Tithes have been paid, and 
new Mills, Tithes muft be paid for them, 
as is aforefaid by Ooke in Jake^s Cafe, i Rolk 
R. 405. 
TnH^lhiiioB Therefore wheu Prohibitions are moved 
^«wj^ bow for, to ftay Suits for Tithes in the Ecclefiafti- 
cal Courts for ancient Mills, it muft not only 
be fuggefted, that the Mill is an ancient 
Mill, but alfo that it hath never paid Tithes ; 
and the Courts of Common Law do gene-* 
rally require an Affidavit to be made of thcf 
Truth of fuch Sug^eftion, viz. That the 
Mill is ancient, and hath not within Memo- 
ry paid any iTithes. 

Alfo, if a new Mill be ere&ed upon Lands 
difcharged of Tithes by the Statute of Mo* 
nafteries, 31 i/. 8. r. 13. Tithes ihall be paid 
thereof ; by the whole Court, and a Prohi- 
bition lies not. For that the Rule is. Be 
Mokndino de mvo EreSo non jaeet Prebibitio^ 
Triii. IS Jac. i. B. R. 2 Cro, 429- 
^ABahrmSs If there be a Cuftom in two Hundreds, 
m MU. (though in fevcral Cottnties> That if aigr 
€ommon Baker of Bread, inhabiting in ei* 

thtr 
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thcr of thofe Hundreds, doth eredt any 
Watermill, Windmill, or Handmill, within 
either Hundred, to grind his Com to be 
cmploy'd for the making Bread for himfelf 
in his Trade of a common Baker, for the 
Maintenance of his Family, and to fell to 
his Cuftomers inhabiting within or near the 
faid Hundreds, for their Suftentation, by 
which the Parfons in the faid Hundreds 
have the larger Quantity of Tithes of fome 
Inhabitants, viz. of them who have Lands -Arf pNfcrihfs 
or Tenements there, and of others, as of '* °^° ^^^^ 
manual Tradefmen by Way of Offerings, ™*^ ^ 
and fuch like, and that in refpcft thereof 
no Tithes have been paid Time out of Mind 
for the grinding of this Corn fo employed. 

This was held to be a good Cuftom, and 
a fufficient Difcharge, and a Prohibition 
was granted accordingly ^ and this, altho' 
the Baker did inhabit in one Hundred, and 
ere&ed his Mill in another, for that two 
Hundreds may prefcribe in nm Decimanda. 
Kidden and Edwari% Cafe. i Kolh Abr. 

If there have been two ancient Corn- MUdifcbaf- 
Mills^ for which Time out of Mind 6 s. Sd. g^ iytheJS 
hath been paid for the Tithes, and after^ ^ ^^ 
wards ^by Continuance of Time, the Mill 
Stream changes its Courfe, and runs fome- 
what diftant from its ancient Stream, and 
thereupon the Owner of tlie Mills pulte 
down one of them, and rebuilds it in the 
new Place where the Stream now runs : This 
fliall be difcharg'd of the Payment of any 
Tithes by Force of the ancient Mcd:is ; for 
ttds comes by the Aft of God, and not by 
' the 
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the Aft of the Party, i Koti. Abr. 641. re^ i 

folv'd per Cur. 8 ibid. 6^2. F. i. i 

But note ; the Court there faid, if the i 

Stream be altered by the Aft of the Owner 1 
himfclf, Tithes ought to be paid thereof, 
as for a new Mill. ibid. ^651. F.2. 4 G). 

87. 

Tithe ofMUs I^ is faid in QimherbacVs Reports^ pag. 404, 

mtofc^^mmon that neither the Tithe of Wood, nor the 

JOgbt, 8cc. Tithe of Mills, iare due of Common Right, 

but payable only as a Cuftomary Tithe, 

and therefore I conceive it only petfonal, 

for all Predial Tithes are due of Comn^on 

Right. 

Note alfoj that a Hundred or Country 
can't prefcribe in non decimaudb^ for Things 
tithable of Common Right ; but otherwife 
of Things not tithable of Common Right, 
as of MiUs^ in the Cafe of Kidden and JBi- 
wards fupra. See alfo the Cafe of Hicks v. 
IVoodfon. Cutnberb. 403, 404 ^ Mod. 336. 
Skinner 560. and 4 Satk. 655. 

Having thus, as I apprehend, fufiiciently 
cleared the Queftion, Whether the Tithe of 
Mills is Predial or Perfonal, and Ihewn it 
to be merely Perfonal ; I ihall now proceed 
to (hew what other Tithes do alfo fall under 
the Denomination of Perfonal. 
Other Terfpjtal And this will beft appear by confidering 
Tithes. the Definition of thofe Tithes before given, 

pag. 8. and in the Beginning of this Chap- 
ter. For as they arife from the clear Gains 
made by boneft Labour^ Art or Indufiry^ it will 
include not only all Kinds of Trades and 
Manual Occupations, but al{b all other law* 
ful £mpl6ymc;nts and Profeffions of Lift^ 
. ^ whereby 



whefeby any clear Gain or Profit is made. 
Ff^ iKoIl. Abr. 656. M. x. Lit. Kep. 147, 
z Inft. 621, 649, 557. 

Trom whence it appears, 

1. That the Occupation or Employment 
muft be honeft or lawful. For of Profits 
made by unlawful Employments no Tithes 
are to be paid, the Church abhorring to be 
led with fuch contaminated A^forfels. 

And yet the Canonifts do admit that if 
a Robber or Thief, ^c. ftiafl with his un- 
lawfiil Gains purchafe Lands, the Tithes of 
fiich Lands are due Jure Divine^ as appears y. . -. 
by Lindwood and Pope Gregor/s Decretals, iji^ ^ ^*^ 
cited by Degg. 

z. That the Gains mtift be clear, /. e. all 
Charges and Expences deduced. From 
whence it follows, that in the Cafe of 
Fifliers, Hunters, Fowlers, and other like 
Employments, no Tithes can be due ofNoiduBh^ 
commoq Right, 'till the clear Profits are ^^^J^l*^^ 
afcertained ^ and confequently that of com- uij^!^ ^*^ 
ihon Right, Tithes in Ki^nd are not to be 
paid, but only the Tenth of the clear 
Profits made upon the Sale, after all Char- • 

ges and Expences dedu(5bed. 

And yet by Cuftom a perfonal Tithe may Contm hf 
be paid in Kind of Things taken or acqui- ^^^' 
red by Fiflitng, Hunting, or Fowling, as 
will appear from divers Cafes hereafter men- 
tioned. We fhall firft confider the Tithe of 
Fiihing, I fay of f ifeing, not of Fi(h (tho* 
liomxnonly fo denotaiiiatcd.) For that the 
Tithe ariles from the Profits of Employment^ 
and not from the Thing or Fifh takeii j and 
that where Cuftom has made it payable in 

Kind, 



Kind, it is as a M>Jas or Compdition in il 
Lieu of the Profits. I| 

Tfth€ 9f It is commonly^ {aid in our Books, that \ 

Thimgt Fcr» ^^ Tithes are due of common Right for \ 
Sb"&c.*' Things that are Ferx Natur^^ and yet by 
De^, Lii.!. Guftom Tithes may be payable of or iox 
u^. 8. fuch Things ; of which fome Inftances are 

given in the former Chapter. 

And Sir S. Derg confefles, that by the 

Common ^aws mEnglandj no Tithe is due 

for Birds, Beafts, ^c. That are Fer^e Na^ 

turai ^ therefore it has been refolved, 

that no Tithe Ihall be paid for Fifli taken 

out of the Sea or River, unlefs by Cuftom^ 

as in IVaks^ Ireland^ Tarmoutb^ &c. Neither 

for the fame Reafon is any Tithe due of 

2)#w, ConUs, J^eer (Hare) Conies, 6^r. and yet, if it be 

8cc. ' due by Cuib^m, it muft be paid. See Cro. 

Car. 264,539. ikarcb. 87. Hetl i^. N(^ 108. 

I Roll. Abr. 635. Kep. Can. 367^ 375> 379s 

and 406. land Sut. 2 Ed. 6. c. 13. 

EJb tahn in As where Filh are taken in the Sea, tho' 

ibe Sea, no they are Fer^ Nature j and confequently not 

Tu!^'t^ h ^'^^^^^^^ of Common Right, yet by the 

Ciifim^ Cuftom of the Realm they are Tithable as 

a Pcrfonal Tithe, , /. e. not by the Tepitb 

Fifh or in Kind, but by fome fmall Sum of 

Money in Confideratipn of the Profits made 

thereby. See i Cro. 192. Rep. Can. ^06. 

Therefore if the Owners of a Ship do 
lend it to Mariners to go to Iflandy ^. 
for Fiih, for a certam Quantity of Fifo ta 
be paid to him upon their Return. ^ no 
Tithes (hall be paid by the Mariners uitfp. 
the Parfon out of the Fi(h which the Own^r^ 
ihall have for the Hire of the Ship^ fcKr t)uit 

it 
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It 15 a Perfoital Tithe, and therefore ought ^^^owfy Pir* 
to be paid but of the clear Gain. Dodderiilge ^^"^^ 
I Koll. Ahr. 656. ' 

And fo in liewn is the Cuftom^upon the 
Hire of a Ship or Boat to take Pilchards 
or Herrings. Per Daiderige^ t KM. Abr. 656, 
N. 2. 

And the Law feems the ikme with Re« 
i^A to the Refidue oi the Fifli ; for no 
Tithes fliall be paid in Kmd of Fifli taken 
in the Sea witlK>ut a Cuftoih, for they 
are Bsr^ Natune^ and the Sea is not within 
any Pariih. Noy 108. Cro. Cat. 264. and fo 
te th^ Cafe of Lmg and Ditcelh i KollAbr. 
636. per Cart am. And a Prohibition granted 
accordingly. 

Notis alfo, thdt Juftice Jon0& in the 
feme Cafe faM? that upon an Appeal- to 
the 'Delegates out 6f Ireland 4n >thc Lord 
DefmofU^s C^{t. it was agreed, that for Fifh 
fo taken only Peribial Tithes are due, d$^ 
du^is Expeftfls. 

So Tithes of Fifli taken at Greenland^ 
or of Herrings and Pilchards upon the 
Sea, are Pferfcmai Tithes. 1 Reli. Abr. 656. ^ 

And that Tithes thereof arcr only paki by 
particular Cuftom, fee 2 KqU. Rjep. 41 9# 
aYid t RM Abr: 636. Noy io8* ' 

Alfo, where .upon a Suit in the Spmtual 
Court for the (cuftomary) Tithe of Fifli 
tak^n' in the St^^<z Prohibition was prayed. 
J¥r/?, For that F^ in the Sea, at great Ri« 
^Ws, .are Fera Natur^^ And Secondly, For 7U S04, m 
thM' the Seais not within any Parifli, fo hspyParifi^ 
tlMK no Faribn can fay, that that Part 
tA^^of wt^re the Fifli are taken^ is within 
- K bi» 
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his PariAi. For (jStsJoNes affirmed) Tithes « 
of Fi(h arc ufually, 0. ^- by Cuftom) paid ; 
in Ireland ; and that. in Cornwall they pay i 
Tithes for fifliing in the Sea ; and that it :i 
15 a Cuftom hi Tarmoutb^ that Tithes ihall : 
be paid by Cuftom ^ and in fuch Cafes the 
Tithe is to be paid to the Parfon oF the 
Yetpayahh ParMh,, - whefe the Fifli is landed. But no 
mfhere landed. Tithes (hftU be paid in Kind of Fifli taken 
m the High Sea, without a Cuftom for it. 
I Koll Abr. 636. Holland v. Heal Noy to8. 
fjjB, taken in Alfo the Tithe of Fifh taken in a cc^n- 
a common ffi- mon RivcT -is but a {)erfonal Tithe, and 
•^* therefore no Tithe in Kind is to be paid 

thereof ife Jure^ without a Cuftom for it^ 
but the £xpence$ in taking them are to be 
-dedu&ed ; and this is fo although they be 
taken by owe who has a feveral Pificary in 
fuch River, and though the Piaoe where 
they are taken be within the Pariih of the 
Parfon thait clailhs them. And th^Reafon 
given is for that they are FeraNaturai. i Cro. 
33^: I Roll. Abr. 63^. <N^. 7. Sec sJfo Palm. 
527. tLr^ Rep. 311. 'J^^rcb. 15. 

Alfo, no Tithes de Jt^^^ iare to be paid 
for Fifti tkken in a common River; acid, 
Paf. 5. Car. i.B.R. a Prohibition iiasgtasit- 
ed to ftay a Suit for Tkhtes of Eetes taken 
in a common River in the Pariflt of barton 
in IVeftntorland. And HkHg. Can i. « Pro- 
liibition was to ftay a Suit for Tithes, of 
Tftouts inthe fame iRiVer, though tiie Court 
^ere then divided whether Tithes were due 
or not ; but they granted the P*ohibitioa in 
order to decide the Law thereupon, i SboU. 

Ai^r. 
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Jftr. 635. r.4. Sec Mdreb 17. Davis jf6. 
Oo. Car. 339. and i [^»/r. 5. 

And as to the Cuftom of Tithing Filh in Stst. 2 & 3 
Pariflies bordering on the Sea Coafts^ the Bd.6. c. 13. 
Statute of 2 6^ $Ed.6. c. 13. Provides, 2? wwSL 
« That neither the faid Ad, nor any Thing ^^'^''^J^ 

* therein contained, (with Refped to Per- 
^ fonal Tithes) ihall extend to any Parifli 
^ which fiands upon and towards the Sea 
^ Coafts, the Commodities and occupying 

* whereof confifteth chiefly in Fifliing, and 
^ have by Heafon thereor ufed to pay and 
^ fatisfy their Tithes by Fiih^ but that all 
^ and every fuch Parim and Pariflies (hall 
« hereafter pay their Tithes according to 
.< the laudable .Cuftoms, as they have here- 
^ tofore of antient Tjine within thefe Forty 
.^ Years ufed and acquftomed, and (hall 

* pay their OiFerings as is aforefaid. * Vide 
Satt. 2^ 3 Ed. 6. c. 13. Se0. 11. 

And according to this Statute, when one CMfrm u p^ 
Jibelled in the Spiritual Cqurt for the Tithes iefiibam a 
of Pikbards tfik^n in the Sea, a Probibi- '^^^ 
tion was granted upon the Surmife of a 
Cuftom there, that the Owner of the Fiiher- 
^oat hath one Moiety of the Filhes, and the 
FWhetmen the other Moiety^ and that the 
Owner hath ufed to pay the Tenth of his 
Moiety fer al^ this ^Surmife was held to 
be good and fufficient. if/7/, x. Jae. C.B. 
Noy 108. 

And fo when* a Surmife was, that all the 

Fifli of a Ship (hould be divided into ten 

Boles (after the Owner's Part was fepara- 

:tiid from them, for the Ufe of the Ship) 

^nd then the tenth Dole to be divided, 

K 2 one 
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one Moiety whereof to be to the Parfon, 
and the other Moiety to the Town, vi%. of 
Tartnoutb^y this was admitted to be good. See 

So in the Cafe of Sheppard and Tenrofe^ 
Paf. 18. Car. 2. B. R. where a Prohibition 
•was for ftaying a Suit in the EccleCaftical 
Court for Tithes of Fiih taken in the Sea, 
and for Tithes of Corn ; where the Que- 
ftion was whether the twentieth Fifh was 
a good Payment in Satisfaftion of all Fifli 
there taken, and if the twelfth Sheaf was 
good in Satisfrdion of all Sheaf-Corn. 

Good of Fijhy And by the whole Court, Tithes of Fi(h 
are not due without a Cuftom, and there- 
fore a Cuftom to pay lefs than a tenth Part 
thereof may be good. But of Corn, the 
tenth Part miay be due of (common) Right ; 
, and therefore thereof a Cuftom to pay no- 

mt of Corn, thing (lefs) is not good without other Mat- 
ter. ' But they granted the Prohibition as to 
the whole, nifi Caufa^ with Intent to hear 
what the other Party had to fay. i Lev. x 79. 
See I Siderfin 278. 2 Keel. 2. *$•. C i Ani. 
199. 

So no Tithes de fure for Salmons taken in 
the River Exe^ &ic. See iRoll. Ahr. 636. 
N«. 7. 

Ftp) in a It is alfo faid, that for Fifli in a Pond no 

Pond. Tithes. fhall be paid. See Kep. Can. 37^. 

But this feems to be too generally fpokenj 
for, according to the Rule of Perfonal Tithes 
fupra^ where there arifes any clear Gain 
-6r Profit by the Sale of Fifli or any other 
Animals, though Fer^ Natura^ there a cu- 
ftomary Tith^ may be due, but no Tithe 

can 
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can be due, if they are kept only for Plea- 
fure, or to be fpent in the Houfe or Family, 
as Fifli kept in a Pond generally are. 

And this Rule extends to all other Crea- Other Crea- 
tures that are Fer^ Natur^j where they are '""^'^ thbahle, 
taken and kept for Sales fuch Cuftomary n^*."^* 
Tithe as aforefaid may be due and payable 
for them. But this being a perfonal Tithe 
is not of Right to be paid in Kind, except 
by Cuftom. 

For of Right all Charges and Expences 
of their Taking, Feeding, Sale, ^c. are to 
be dedufted, which cannot be 'till after 
fuch Sale, and then the Tithe is to be paid 
in Money, /*. e. the tenth Part of the clear 
Profits only. 

But if fuch Creatures that are Fera Na^ 
tar^e^ as Deer, Hares, Conies, Swans, Tur- 
kies, Geefe, Ducks, Hens, Patridges, Phea- 
fants, Pidgeons, and the like, be kept for 
Pleafure only, or to be fpent in the Fa- 
mily, in fuch Cafe I conceive no Tithes 
ought to be paid either of common Right 
or by Cuftom. . 

And note ; by this Rule many of the 
Teeming Repugnancies in Judgments and 
Opinions concerning the Tithe of the Things 
above-mentioned may well be reconciled, 
and the fame Thing may be efteemed Per- 
fonal or Mixt in different Refpedls. For In- 
ftance: 

Geefe if they are fed at the Barn-Door, q^j-^ 
and fatted in or about fhe Houfe, and after 
fold, in this Cafe the Tithe can only arife 
froin the Profits made on the Sale after 

K 3 Charges 
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Charges and Expenccs deduced, and die : 
like of their Eggs and Young, if fold. i 

On the other Hand, if Geefe are fed at 
large, as in Meadow and Pafture Ground, as 
in fome Places and Counties they are, there 
the Feeding on the Grafs and Herbage pre- 
vents the Parfon of having a confiderable 
Part of his Predial Tithes, and confequent- 
ly the Tithe of fuch Geefe and their Young, 
ought to be paid in Kind as a Predial Mixt 
Ititbe. 

And hence it is, that others of thofe Crea- 
tures, which in the precedent Chapter are 
ranged under the Head of Mixed Tithes, 
may in this be alfo treated of as Perfonal 
Tithes, fome whereof I Ihall here mention 
in an alphabetical Order. 
Btts, &C. Bees are fera Nature, and therefore of 

them no Tithes are to be paid de Jure ; but 
of their Wax and Honey *tis faid Tithes 
are to be paid in Kind. Cro.Car. 519. i RolL 
Ahr. 633. c. I Jon. 447, S. C. And Kepert. Oxr 
non. 389. fays, the loth Weight of Wax, 
)and the loth Meafure of H6ney is to be 
paid in Kind, and that they are Predial 
Tithes 5 1 fiippofe, becaufe the Bees arc faid 
to gather both ex^r^dio; but then ii ought 
to be paid to the rarfon of the Parilh where 
'tis gather'd, which Enquiry would be wor- 
Vide Bmey thy a Canonift. But to me, confidering the 
^nJfra^^^' perfonal Labour, Coft, and Care that aN 
* * tend both the Bees, and their Honey and 

Wax, they are rather to be eftecm'd Perfo- 
nal than Predial Tithes, and confequ^tly 
that the Tithe ought to arife only from the 



clear Profits made thereby, all Charges and 
Expences dedu£):ed» 

Chickens of ail tame Fowl are faid to he a chuhns. 
Mixed Tithe, and therefore to be tithed in 
Kind. Kep. Canon. 39. and yet it has been 
refolved, that no Tithes ftiall be paid of 
Chickens, becaufe Tithes are paid of the 
£ggs, and a Prohibition was granted accor^ 
^iingly, I Koll. Abr. 642. and confidering the 
Care and Hazard that attends the Hatcliing 
and Breeding Chickens, it feems more rea- 
fonable that no Tithes (hould be paid of 
them in Kind, but only of the clear Profits 
which can be only a Perfonal Tithe. The 
Tithe of Eggs in Kind may be fupported IB^u 
with better Reafons. 

No Tithes de Jnre^ without a Cuftom, ConUu 
ought to be paid for Conies, becaufe they 
are Fer^ Naturae. See feveral Prohibitions 
granted, and Confultations deny'd for that 
Reafon, and in one where the Parfon plead* 
ed to have them by Prefcription, i KoU. Abr, 
335. and they feem Perfonal, for that if a 
Man fteal Conies out of a Warren, he fliall 
pay no Tithes of them, becaufe the Law 
give$ .him no Property in them ; nor fhall 
the Owner pay any Tithes of them, for 
that he has no Profit by them ; which (hews 
the Tithe is to arife from the Profit made 
by them ; and yet Tithes in Kind, or a M(h 
ius for them, may be by Cuftom. See 2 KoU. 
Aep. z> 45&- March 56. i Ventr. 5. HcU 
-fey 147. hih 13. H^irdr. 188. R.ep. Caih 

393- . 

Nt> Tithea of Common Right are to be Dm^ 

|tai4 of D^er, becaufe they ^re jR?r^ Natu-^ 



fif. HetUy i\^. But yet they may be gi- 
ven for, or in lieu of Tithes, /. e. for the 
Herbage they cat ; and they may be given 
for a Modm Dccimandi, Noy 148. and ib 
any other Thing perfonal, as Money, €^. 
may be given in lieu of a Predial Tithe by 
Compofition or otherwife. 
Dtfwi, Doves in a Dovchoufe, if fold, do pay 

a Perfonal not a Predial Tithe, as was ad- 

S* dg'd 15 Car. 1. and if ftolen out of a 
ovehoufe, no Tithes ihall be paid for 
them, for the Reafon fupra (sls in the Cafe 
of Conies ftolen) PaJ. 15 Car. i. adjudged. 
See Kep. Can. 405. where 'tis faid, that 
Tithes fhall be paid de Jure of young Pid- 
geons, and fo refolved divers Times, and 

and young that by Cuftom Tithes fhall be paid of 

tidgems. Pidgcons fpcnt in the Owner's Houfe. But 
'tis confefs'd that this is contrary to common 
BJght, and that generally they are only 
tithed if fold, u e- dedu&ing the Expences, 
and fo can be efteem'd only a Perfonal 
Tithe. 

£^^' £ggs ^I'e either tithed in Kind, or accor- 

ding to the Cuftom of the Place, and ufu* 
ally ferves for the Tithe of the Young of 
tame and domeftick FqwI. Vide Chiekens 
fupra. And note, where Tithe of the £ggs 
is paid, there is no Tithe of the Youngs 
and fo vice verfa. Rep. Can. 405. 

jl^^^ Fifli taken in the Sea, or open Rivers, are 

titheable as a Perfonal Tithe , vide ante^ 
But if taken in ^ Pond, or a feveral Pifcary, 
they are faid to be tithable as a Predial 
Tithe, and as fuch ought to be fet forth in 
Kind according to the Statute zBi Ed. 6. 

See 
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See Rjep. Can. 406. fed (pure if Law, £^ w'-> 

If Fowl are taken by one who hawks for »«/• 
hisPleafure, no Tithe (hall be paid for them. 
But if a Fowler takes Fowl, and makes a 
Profit of them, he Ihall pay a Perfonal Tithe 
for thenii fo adjudged 15 Car. i. B,K. See 
Ktp, Can, 408. 6 vide ante. 

Of Geeie we have already difcourfed, and O^tfe. 
fliewn in what Refpefts they may be efteemM 
either a Predial or a Perfonal Tithe, ^c. 
vide ante. 

The Tithe of Hares feems to be of the H^"- 
fame Nature as Conies, ^c. FeTit Nativrx. 

Honey falls under the Rule of a Perfonal ^"7 *"^ 
Tithe, and yet it is ufuaily paid in Kind, *'' 
^a. either the lothMeafure, or loth Pound, 
and the like Cuftom is for Bees- Wan:, vi%. 
the loth Pound in Kind. Now tho* both 
thefe are ftridly and properly Perfonal 
Tithes, yet it feems their being 10 ufeful to 
the Church formerly in compofing of con- 
fecrated 3^apers and Wafers^ She thought fit ^<"'- 
to tranfubftantiate their Nature from Per- 
fonal to a Predial Tithe, and accordingly 
claimed their Payment in Kind ; and our 
Anceftors Zeal advanced that Claim to a 
Qifiom^ which is now confirmed by modern 
Pradice. 

A Prohibition was pray'd for fuing in the 
Spiritual Court for Tithes of divers Kinds, 
and, inter alia^ for Tithe of Honey, upon a 
Surmife, that it was not payable (in Kind) 
for that Bees are only Volatilta (6^ Ferce 
Nature ) and it was thereupon demurred : 
But the Opinion of the Cfourt was, that 

Tithes 
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Tithes (in Kind) arc to be paid for Honey, 
for fo is the Book, Fitz. Nat, Rrcv. and 
therewith agrees Ltndwood^ and therefori^ 
the Court awarded a Confukation in J^ar-- 
fcot and Norton's Cafe, B. K. Cro. Car. p. 3. 
Mr. Mich. 15 Car. i. Rjot. 1227. See R^/). 
Can. 414. 
ifrfe. But note, by RNB. 51. G. and H. the 

Tithes of Honey, Cheefe, Butter, and thq 
like is to be claim'd by a Prefcription j 
whereas Lindwood and the Canonifts claim 
Honey and Wax Jure Divino^ for the Rea- 
fons aforefaid. 
ParfrU^es Partridges and Pheafants, though made 

andlbeafantu tame, do pay only a Perfonal and not a 
Predial Tithe. Kep. Canon. 428,43a. a 
fortiori^ as I apprehend, where they are ta- 
ken by a Fowler, Fera Natnr^^ and fold. 

If a Man hath Pheafants (or Partridges) 
and keep them in an enclofed Wood, and 
clip their Wings, and they hatch Eggs, and 
breed up their Young , no Tithes (hall be 
paid of thefe Eggs or Young, for they are 
not reclaimed, but continue Ferce Natar^y 
and would go out of the Enclofure, if. their 
Wings were not dipt And in this Cafe a 
Prohibition was granted. Micb. 11 Car. 1. 
B. K. IVindhrook and Evans. 

Note; in this Cafe it was furmifed, that 
no Tithes were paid of them ii^ a great 
Circuit caird the Cbilterny in the fame 
County, viz. Bticks^ and fo a Prefcription. 
was laid in Non Decimando ; but the Court 
granted the Prohibition , for that they were 
Fer^e Naturae. See Rep. Can. 430. 

Sex 
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So of Turkies Tithes (hall not be paid, THrkUs. 
fior for their Eggs or Young, quia Per^e Na^ 
tur^. See Moor 599. Hottgbton and Prince's 
Cafe. 

And methinks the like Reafon Ihould pre- Q^^i^geons. 
vail in Cafe of Pidgeons, q^c. 

Venifon^ tho' not tithable of itfelf, may Venifin. 
yet be given in lieu of Tithes, and Tithes 
in Kind have formerly been paid thereof in 
tome Places, and, as I think, to fome Perfons 
onJy, as Bifhops, Abbots, ($c, and that only 
by Grant. See Kep. Can. 454, and Beer ante. 

For IVax^ vide Becs^ and Honey, fupra. Wat. 

We ihould now proceed to give fome In- Perfinal 
ftances of Perfonal Tithes of fuch Trades Tubes paid at 
and Employments, as live by buying and Qf«^'*«'>&c- 
felling, or Manual Occupation. But thefe 
being now by Cuftom generally reduced to 
the Payment of a certain Sum of Money in 
lieu thereof, are ufually paid at Eafter^ Wbiu 
fnntide^iBc. as meer Oblations and Offerings, 
and therefore may be confider*d under that 
Head. 

And the only Cafe I can find for above 
f 00 Years paft, where the Tithes of the 
Profits of fuch Trades have been fued for 
by any Clergyman, is that of DoUey verf 
Davis. Mch. 1 1 Jac. i. B. R. and is thus 
reported in 2 Bulfi. viz. 

A Parfori in Brifiol fu'd an Innkeeper there ubeifor 
in the Ecclefiaftical Court for the Tithes of Tnhts of th 
the Profits by him made in his Kitchin, Sta-, ^^^fi*^ ^f ^^ 
Me, and Wine-Cellar, ^c. and in his Libel ^''''*'''''' 
fays, that he made great G^i;i in felling of 
his Beer C^^visg bought it for 500/. and 

fold 
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fold the fame for looo/.) and fo libels for 
a loth Part of the Profits of the fame, 
which he thereby claims as due to him per 
Communem Legem Anglice : And alfo fets 
forth in his Libel, that Negotiando S ^raffi- 
cando he made other Gain, of which be 
ought to have the Tithe. 

Teherton moved for a Prohibition, fetting 
all the above Matter forth in his Suggeftion, 
and further (hew'd, that the Defendant had 
yearly of the Plaintiff 40/. at leaft (in Of^ 
ferings, £^^.) Dodridge : Surely I think the 
Defendant would have Tithes alfo of the 
Kitchen Stuff. Whereupon Clench^ Clerk 
of the Papers, informed the Court, that 
there was a Parfon (I think this very De- 
fendant) who libeird for the Tithes of the 
Interefl of 100/. put out at Interefl, and a 
Prohibition was granted : And fo in this 
Cafe, by Rule of Court, a Prohibition was 
awarded. See 2 Bulfir. 

As to Oblations, Obventions, and Offer- 
ings, they feem to be but one and the fame 
Thing, and are of the Nature of Perfonal 
Tithes, as is faid fupra ^ and fo fays Godol- 
pbin^ in his Report. Camn, 426. and that they 
are ofFer'd to God and his Church, and that 
Offerings are reckoned among Perfonal 
Tithes, as arifing by Labour and Induflry, 
and are paid by Servants and others once a 
Year to the Parfon or Vicar, according to 
the Cuftom of the Place. 

Thefe are to be paid in thq Place where^ 
the Party dwells, at fuch four Offering-Days^, 
as before the Stat. 2 ^y E. 6. c. 13. within 
the Space of 40 Years then laft paft, had^ 

been 
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been ufed for the Payment thereof, and in 
London are a Groat a Houfe. ^i(Sre in 
Tork^ &c. 

And by the Statutes now in Force they By Stamus 
are to be paid as formerly they have been *7 H. 8. and 
paid. II Co. 1 6. See the feveral Statutes 5»H-8, &c. 
//t/tj touching this Matter, viz. Stat. 27 H.8. 
r. 20. 32 H. 8. r. 7. 2 y 3 £i. 6. r. 13. 76^ 
8 /iT. 3. r. 6. I Gfc). I. c. 6. ^Se'^^. 2. 

And as to Oblations, Obventions, and 5ir4/.2, jEd. 
Offerings, which are all the fame, it is en- ^ ^- ^5- 
aded by 2 8 3 Ed. 6. c. 13. ^J^^. 7^8. oLinT^' 
^ Provided always, and be it enadted by the ' ^ ' 
^ Authority afbrefaid, that all and every 

* Perfon and Perfons (Merchants, Handi- Quxre Mef- 
^ crafts, and Faculties^ which by the Laws chanu^ Rath- 

* and Cuftoms of the Realm, ought to ^'>^/'/. and 

* make or pay their Offerings, fliall yearly ^''^*^"*^' 
-^ from henceforth well and truly content 

* and pay his or their Offerings to the Par- 
^ fon. Vicar, Proprietor (for Impropriator) 
' or their Deputies or Fermors of the Pa- 

* rifh or Parifhes, where it (hall fortune or 
^ happen him or them to dwell or abide, 
^ and that at fuch four Offering Days, as 
^ at any Time heretofore within the Space j 
^ of Four (for Forty) Years laft paft, hath 

* been ufed and accuftomed for Payment 
^ of the fame ^ and in Default thereof, to 
'^ pay for the faid Offerings at Eafter then 
^ next following \ 

And it is faid that in this Word Offerings See Watfon, 
are comprehended, not only thofefmall Cu- t^g- 57^' 
ftomary Sums commonly paid by every Per- 
Ibn when he receives the Sacrament of the 
Lord^s Supper at Eafter^ which in many 

Places 
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Sscraffifnt Places i5 by Cwftom two Pence fbt every 
Feei.vix. Communicant ; but alfo foch Cuftomary 
Ltff/i Sufper. pay^gnts as arc paid upon Marriages, Bap- 
tifms, Churchings, and Burials; and tfaAt 
thefc properly belong to the Parfon or Vi- 
car or the Church where they are made, 
and are recoverable by Law in fuch Places 
and Cafes only, where there is a Cuilom 
for the Payment of certain Sums, upon the 
Performance of thefe feveral E)uties. 
JndBaptif^s, As to Baptifms, Burials, ^c. fee the 
jBm«/i, &c. Cafe of Burdeaux v. Dr. Lancafter^ iS al 
Hill. 9 IV. 3. £. R. in i Salk. az^ viz. Bur^ 
deaux a French Protefiant had his Child bap^ 
tized at the French Church ip the Savoj^ 
and Dr. Lancafter^ Vicar of St. Martin% 
(ui which Parilh the Savoy is) together with 
his Clerk, libelled for a Fee o£ zs. 6d. as 
due to the Dodor, and x s. to the Clerk. 
And on Motion for a Prohibition, LeviMZ 
for the Dodor urged, that this was an Ecde- 
fiaftical Fee, and due by the Canon. 

But by H0U9 Ch. Juft. Nothing can be 
due of common Right, and how can a Can- 
non take Money out of Laymens Pockets ? 
N F un- -^^^^^^^^^ ^^y^> ^^ ^^ Simony to take any 
lefsby'cufim. Thing for either Chriftening or Bjwying, 
unlefs it be a Fee due by Cuftom. But 
then a Cuftom for any Perfon to take a 
Fee for chriftening a Child, when he does 
not chriften him, is not good, like the Cafe 
in Hobartj where one dies in one Parifli, 
and is buried in another, the Parilh where 
he died fliall not have a Burying Fee^ If 
you have a Right to chriften, you ought .to 
libel for that Right ; But ycoi ought, not to 

have 



iuve Monc7 fot cbriftening, when you do 
not. I Salk. 332. 

See aifo the Dean and Chapter of Esce* 
tct's Cafe, Hill. 5 Ann^ B. K. ibid. 334. 
W25. Serjeant Hooper fliewed Caufe againft a 
Rule for a Prohibition to the Spiritual 
Court, to ftay a Suit there for a cuftoniary 
Fee of 10/. as due to the Dean and Chap- 
ter of Exeter for burying in the Cathedral 
Church ; fed mn allocatur ^ for no Fee is due 
-for Burial of common Right. But where 
a Licence is neceflary, the PerixMi who 
gives it may ftand upon his own Price. 
And whether there be fuch a Cuftom or no, 
it is triable at common Law. See 3 Keeb. 
S^Sj 5^1' ^ Danv. 424. E. 

If the Cuftom be not denied, the Spiritual^ 
Court fliall proceed; for there is (then) 
no other Remedy. But if the Cuftom be 
denied, a Prohibition fhall go, not propter 
DefeSlum JurifdidioniS'i but triationis. -And 
faid, that Burials at Common Law ought to 
be in the Church-yard, and without Fee. 
(J^re 2. Keeb. 778.) zSalk. 334. 

It appears alfo by our Books, that the Other Tbhif^t 
Clergy of old claimed, as Oblations or Of^ claimed af Oh- 
^ferings, whatever was fixt to, or hung up ^^^'^^^^^ &«• 
in the Church as Banners, Pennons, Elcut- 
cheons. Coat Armour, ^c Nay even the 
Monuments and Tombs of the Dead ^ as in 
^the Cafe of the Lady IViche. 9 H 4. viz. 

The Lady fued by Bill in the ^King's 
Bench, and declares, ^uare cepit f'tmicam 
'-iinam vocatam a Coat Armour, and Pen- 
mona) with her Husband Sir Hugh IVicb's 
(Arms, and a Sword, ^c hung up in a 

Chapel 



Chapel where he was buried. And the 
Farfon by his Flea claimed them as Oblati-* 
Bat are not. ons. But it was held, that if one has a Seat 
in a Church or Chapel, and brings thither^ 
his Carpet, Livery, and Culhions, the Far- 
fon cannot claim them as Oblations; nor 
could he claim Coat Armour, Fennons, Sc 
hung up in a Church ; for they are placed 
there in Honour of the Dead. 

And the Chief Juftice there faid, the La- 
dy might well maintain her Adtioh in that 
Cafe, during her Life, for that fhe caufed 
thofe Things to be fet up there, and after 
her Death the Heir fhall have his Adtion 
for taking them, they being as Heir-Looms, 
which belong to the Heir. See 9 H. 4. 14. 
and 21 E. 3. 48. the Bifliop of Qirlijle's 
Cafe. 

And herewith the Civil Laws agree. Vide 
Rep. Can. 155, 156. 
No Tithe of It feems likewife from fome old Britijb 
Marriage- Cuftoms, that the Clergy in IValesj &c. 
Watcf epr. ^*^° claimed the Tithe of all the Goods and 
' ' Chatties, which were given in Marriage 
with any Ferfon, and this appears by the 
2 gf 3 "E. 6. faid Statute 26? i Ed. 6. cap. 13. Seh. 16. 
cjj. 4S^^.i6. ^hjch recites, ^ Whereas heretofore fuch 
a Cuftom hath been in many Farts of 
^alesy ^hat of fuch Cattle and other 
Goods as have been given with the Mar- 
riage of any Ferfon, their Tithes have 
been' exafted and levied by the Farfons 
and Curates in thofe Farts, which Cu- 
ftom being diflbnant from any Fart of 
this Realm, as it feemed (arofe) when the 
faid Country of H^ahs was through Civil 

^ Diflen- 



^ DiileAtion unculted, for want of other fuf^ 

* ficient Profits that might otherwife grow 
^ to the Curates and Minifters there, to 

* have been for that Time tollerable^ fo 
' now the Country there being well manu- 
^ red and husbanded, and the Tithe is du- 
^ ly paid there of Corn, Hay, Wool and 
^ Cheefe, and erf" other Increale of all Man* 
^ nier of Cattle, as it is commonly in all 
^ other Parts of this Realm^ the fame Cu-^ 
^ ftom feems to be grievous and tmreafona*^ 

* ble, efpecially where the Benefices are elfc 
^ fuflficient for the finding of the faid Mi-* 

* nifters and Curate$. 

* That it be therefore Enadted by the Au^ 
^ thority aforefaid. That from and after the 
^ firft Day of May next coming, no fuch 
^ Tithes of Marriage-Goods be exaded or 
^ required of any Pcrfon within the faid 
^ Dominion of fTales^ or Marches of the 
? fame, any Thing in this Aft contained^ 
^ or any other A5, Cuftom, or Prefcrip* 
^ tion had or made to the contrary hereof 
^ notwithftanding. 

As to Mortuaries, although they, ftridly Of Mmu^ 
fpeaking,do not fall under the Denomination ''"^'' 
of Tithesj yet feeing they were given or 
paid, as Lindwood f^ys. Pro Kecompenfatione 
Suhftradimis Decimarum Perfonalium necnon 
Oblationtm^ i. e. in Lieu of Perfonal Tithes 
fubih-aded, and Dblations omitted, we may 
well range them under this Head. 

Thefe Mortuaries are fometimes called 
Corfe (or Corps) Prefents, /. e. Prefents 
firom the dead Corps in order to obtain a 
Kemiifion and Forgiv^nefs for any Negled 

L or 



Mortuaries, 
Stat. 21 H. 8. 
cap, 6. 
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or Omiffion, dtoting their Lives, in the Pay- 
ment of ftich Perfotial Tidies, OWatiCMhs^ 
and other Church Dues. 

And note ^ as to Mortuaries, it has feecil 
£na^ed by Stat. £i H 8. c. 6. as follot^s, 
viz. 

« Forafmuch as Queftion, Ambiguity tod 
Doubt Is chanced and rifeil upon tih6 
Order, Manndr and Form of demariding, 
receiving and claiming of Mortuaries, 
otherwife eallcd Corfe l^cfents, as ^ell 
for the Greatnefe and Value of th6 
fame, which as hath btely been tak^ii 
is thought over exceJBve to the J>oot 
Pe^e and other Perfohs erf' this Realm, 
as alfo for that flieh Mortuaries or Corfe 
Preftiit^ have been d^thanded and levied 
for ftich Perfons as at the time of theif 
Death have hfed iio Property itt ah/ 
Goods or Chatt!e% and many Times for 
travelling and ^ayftting Men in the Pla- 
ces where they Mvt fortuned to dye. T<J 
the Intent (tfeerefofe) that aH Dbubt^ 
Contention, and Incertainty herein, ma/ 
be removed,' and as well the GettemKty 
of the King's People therein remedied,' 
as alfo of the Parfons, Vksara, 'Patifk- 
Priefts, and others, having Interdl in fuch 
Mortuaries and Corfe Prefents itdilfo- 
rently provided for^^ 

^ Be it therefore Enaded, &c. Thatfrotri 
and jafter the flrft Day of April 1550. Nd 
Parfoft, Vicar, Curate, nor Parift-Kicftj 
re any other Spiritual Perfon nor tlhiir 
Fcrmots, Bailiffs^ nor Leflees, ftaH «!te; 
' receive or demand of any Perfim or Pep- 

« foas 



£ms within rbis Rwioi) ibr any Perfon 
or Perfcm during withio the fiame^ any 
Manner (of) Mortuary or Cor& Pr^fent^ 
ne any Sum or JSium of Money ^ ne any 
other Thing (^ tfaf fame more than 1$ 
hereafter motioned; ne alfo ihall con* 
vent or cafl any Perum or Perfons, iie« 
fore any Judgo Spiritual) feir the Rccove* 
ry of any fuch Mormary or Corfe Pre**- 
f(Hits, or toy other Thing for the fame) 
more than is hereafter mentioned) upon 
Fain to forfeit for every Time fo de* f malty fit di-- 
manding) receiving) taking) or convent* ^fi^ifg mon 
tog) or calling any fuch Perfons before *^^^^^^ 
^he S^tual Judge) fo much in Value a$ 
they mail take a)»ove the Sum limited by 
diis Ady and over that 40 j. to the Party 
grieved contrary to this ASt. For whi^b 
Pprfeitur^ the Party fo grieved ihali have 
an Adion of Bebt by Wirit) Bill, PIai9t) 
or Information . in any of the Kii)g*« 
'Courts^ udierein no Wager c^ HiiW) £f« 
Ibiii) nor Procedkion fltall be allowed. 
/ Firft) it is ordained) eftabli&ed) dtid rrafirGo^di 
^naded. That no Manner Mortuary f^W ^]^[^^ 
be taken or demanded of any Perfon '^'^ ^' 
inrbatfoever he be, which at the Time of 
his Death hath in moveable Good$) un« 
der the Value of ten Marks. Alfo that 
no Mortuary ihall be given or demanded 
from henpeforth of any Manner P^rfQH) 
but only in fuch Place where hereto- 
fore Mprtuafies have been u&d to be 
paid and given, and in thc^e Places none 
etfaerwife) but after the Rate and Form 
hereafter mentioned ) ne that any Perfon 

La ^ pay 
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pay. Mortuaries in more Places than one; 
that is to fay, in the Places of their moft 
Dwelling and Habitation, and there but 
one Mortuary. Nor no Parfon, Vicar, Cu- 
rate, Parifli-Priefl: or any other, fhall for 
any Perfon dying or dead, and being at 
the Time of his Death (poflefTed) of the 
Value in moveable Goods of ten Marks 
or more, clearly above his Debts paid, 
and under the Sum of 30/. take for a 
Mortuary above 35. 4^. in the Whole. 
And for any Perfon dying or dead, being 
(poflefled) at the Time of his Death of 
the Value of 30/. or above, clearly above 
his Debts paid in moveable Goods, and 
under the Value of 40 /. there ftall no 
more be taken pr demanded for a Mortu- 
ary than 6 s. Sd. in the Whole. And 
for any Perfon dying or dead, having at 
the Time of his Death of the Value in 
moveable Goods of 40/. or above to any 
Sum whatfoever it be, clearly above his 
Debts paid, there (hall no more be ta«» 
ken, paid, or demanded for a Mortuary, 
than 10 s. m the Whole. 
* Provided alway. That for no Woman 
being Covert Baron, nor Child, ne for any 
Perfon not keeping Houfe, any Manner 
Mortuary be paid, ne that any Parfon^ 
Vicar, Curate ; Parifh-Prieft or other, 
ask, demand, or take for any fuch Wo- 
man, Child, or for any Perfon not keep- 
ing Houfe, dying or dead, any Manner 
Thine, or Money by Way bf Mortuary^ 
ne alio for any wayraring Man, or otlier 
that dwelleth not^ ne maketh Reiidence 

* ' ^ in 
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in the Place where they fhall happen to 
dye, but that the Mortuaries of fuch way- 
faring Perfons be anfwerable in Places 
where itforr/z^^r/wbeaccuftomedto be paid, 
and in Manner and Form, and after the 
Rate before-mentioned, and none other- 
wife, in Place or Places where fuch way- 
faring Perfons at the Time of their Death, 
had their moft Habitation Houfe and 
Dwelling Places, and no where elfe. 
^ Provided always, that it (hall be lawful Provifo/w 
to all Manner Parfons, Vicars, Curates, ^^»7» ^c- 
Parifti-Priefts, and other Spiritual Perfons, *^f^^^'^^^. 
to take and receive any Manner Sum of 
Money, or other Thing which by any 
Perfon dying fhall fortune to be difpofed, 
given, or bequeathed unto them or any of 
them, or to the High Altar of the Churchy 
this A6t or any Thing mentioned not- 
withftanding* 

^ And be it alfo £na6i:ed, That no iWbr- Wales and 
ttiary or Corfe Prefents, ne any Sum or Bcrwic,ep<r. 
3ums of Money, or other Thing for any 
Mortuary or Corfe Prefent, fhall be de- 
manded, taken^ received, or had in the 
Parts of iVaks^ nor in the Marches of the 
fame, nor in the Towns of Calice or Ber^ 
wicj nor in the Marches of the fame; 
but only in fuch Parts and Places of 
fFales^ Marches and Towns aforefaid, 
where Mortuaries have been accuflomed 
to be taken and paid j and in thofe Parts 
and Places no Mortuaries nor Corfe Pre- 
fents, ne any other Thing for Mortuary 
x>r Corfe Prefent from henceforth fhall be 
demanded, taken, received, or had, but 
L 3 only 



« only after the Form, Order and Manner 
^ above fpecified in this ^refent A&, and 

* none otherwife, nc of ^ny other Pcrfon 

* or Perfons than is limited by this prefent 

* Ad, upon the Fain contained in this pre* 
« fentAa. 

Bifiops in Provided alfo, th^t it (hall be lawful to 

Wales may « the Blftiops of Ba^&Ty Laftdaff^ St Da^ 
'?*^^^"*!*- « viifs and St. yf/apb^ add lik6wife to the 
ries ^ thfif c Archdeacon bf Cbefter^ to take fuch Mr^ 

* fuaries of the Priefts Within their Dio- 
^ cefes and Jurifdidions, ^6 have been ac- 
^ cuftomed. Provided alfoi that in fuch 

* Places where MottMriei have been accu- 

* ftomed to be taken of left Value than is 

* aforefaid, that fto Perfott Ihall be compel- 

* led to pay in any iiich Place any other 

< IfiotiHiiry^ or more for any Mortuary than 

* hath been accuftonled, fit that any Mor-* 
^ tuary in fuch Place fhall be demanded, 

< takert 5 received or had of any Perfon 

* or Perfons exempt by this Aft, nor in 
^ anywife coptrary to this AA upon Pain 

* before limited '. 

StauixkTiTi. But note ; by ^ StMutt la Ann^ Seff. 2. 

Sef 2. c. 6. ^. g. AH Mrtuafies ate n6w taken awAy in 
the faid Diocefes Of Sahgdr^ LMdaf, St. 
Davids and St. Afnpb^ add a Recotnpence 
is given in Lieu thereof to the Blftiops of 
thoft Diocefes. See the Afk for this Pur- 
pofe, aftd for antieHihg c^ertain Prebends to 
the Maftcrftiip of Pembroke C^l^ge, Pfo- . 

terfiims, &C, VOft of Orteh ^t. 

Stsh i6 Note alfo the Statutfe 16 H, 8. r. 15. For 

Anhd^ac^^' taking away Penfions, ^t (a Kind of Mdr- . 

pf\\S!y f^^O') in A^' Archdeaeonty of Kubmndm 

ffiondt Torkjhirci 



Tark/birei which Statute in the Preamble 
thereof lets forth the intollerablc Extorfi- 
on and OpprefBon of the Clergy, thus : 
^ Foraunuch as divers and many of the 

* King our Sovereign Lord*s Subjefts, in* 

* habiting within the Archdeaconry of Ricb^ 
^ mond in the County of Tork be, and of 

* long Time have been fore and grievouf- 
^ ly exaded on, and impoveriihed by the 

* Parfons, Vicars, and other fuch as have 
' Benefices and Spiritual Promotions within 
^ the fame, as by taking of every Perfon 

* when he dieth in the Name of a Venfion 
^ or of a Portion^ fometimes the ninth Part 
' of all his Good^ and Chatties, and fome- 

* times the third Fart, to the open and 
^ manifeft impoverifhing of moft of all the 
^ King's poor SubjeAs, inhabited and de* 
^ ceafing within the fame. It therefore En-- 
^ a6is^ &c. 

* That no Manner of Spiritual Perfon^j 
' or others, having any Manner of Benefice 
' or other Spiritual Promotion within the 
^ faid Archdeaconry, fliall in no wife ask, 
^ levy, demand, or take after the Deceafe 
^ of any Perfon or Perfons, any fuch Ppr- 
^ tiom or Penfions, nor any other Demand 
^ or Duty in the Name or Lieu of the 
^ fame, upon Pain to incur fuch Dangers, Periahlv. 
' Forfeitures and Penalties, as are contain- 
' ed in the Statute of Provifors made 
ZS FJ. 3. But that all and every the 
King's Subjeds of the laid Archdeaconry, 
' .?tid their Executors and Adminiftrators, (half 
henceforth l»e ordered, intreated and ufed 
For their Goods and Chatties after their 
La * Deceafe 
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« Deceafc, in like Manner, Form, Order and 

< Condition, as is contained in the Statute 

< made 21 H. 8. for Probate of Teftamcnts, 
« and none otherwife, any Cuftom, Bull, 
* Compofition, Prefcription or Ordinance 
^ heretofore had, obtained or ufed, to the 
^ contrary within the faid Archdeaconry 

< HOtwithftanding. ' 

MortuarUs Note; my Lord Coke in zinfi. 49 r. fays, 
due only hy that no Mortuary is due by Law, only by 
Cufiom. Cuftom ; as is proved by the Words o^ the 
Statute circumfpede a^atis^ which are, nbi 
Moriuarium dare confuevit^ and the conftant 
Courfe of pleading, claiming them always 
by Cuftom, Ihews it to be fo. And note ^ 
Selden in his Hiftory of fithes^ p. 287. fays^ 
the antient Ufe was to bring the Mortuary 
along with the Corps when it came to be 
buried, and prefented in its Name. Er^a 
commonly called Corfe Prefents. 

This Cuftom feems borrowed from the 
Heathens^ and is too nearly allied to Qf/t^ 
ron*s Fare to be good ; and therefore I lhall 
fay no more, but Malus ufits abolendus efi. 
XHiewiyhf See alfo the Cafe of Broad and Piper^ 
CtifiMt, Micb. I /^. & ilf. in B. R. where it is agreed 
by the Court, that no Mortuary is due or 
payable, but by the particular Cuftom of 
the Place. 3 Mod. 268. Cutnb. 166. 
and to the Alfo a Mortuary is not properly and ori- 

Tofftm of tU ginally due to any Ecclefiaftical Incumbent, 
famFarJjb. parfon, or Vicar, but from thofe only of 
his own Parifh, to whom he miniftercth Spi- 
ritual Inftru&ion, &c. See Lindwood^ in 
his Glofs on C StaUitum vero ut infra^ iic. 

See 
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Sec alib Spelma9fs Treatife de Septiltura^ PiS- 
& &,9E. 2. 

But notwithftanding all this, *tis faid the 
Prcvalency of Cuftom is fiich, that in feme 
Flacks of tliis Kingdom, Morraaries arc or 
have been paid to the Incumbents of other 
Pariihes, that performed no Minifterial Du- 
ties at all to the deceafed Party, either li- 
ving or dying. And 'tis faid, the Stat. 21 Sometimes u 
H. 8. c. 6. does not at all controul that others. 
Courfe, but makes Ufage of Payment to 
be the only Rule thereof, (altho it feems 
an unreafonable Cuftom.) See Kep. Can. 

4^4^ 599- 

In the Cafe of a Prohibition, Sot that the 
Defendant fu'd in the Confiftory Court of 
the Biihop of Cbefter^ before the Commiila- gy ^ ^arfin 
ry, for a Mortuary after the Death of eve- u his Bijbop. 
ry Prieft within the Archdeaconry of 0&^ 
fter, viz. his beft Horfe or Mare, his Sad- 
dle, Bridle, Spurs, his beft Gown, his beft 
Signet or Ring, his beft Hat, his beft Up- 
per Garment under his Gown, as (due) to 
the Bifhop de dibito confuetudine fore fnppo^ 
mtiify and recites the Stat. 21 H. 8. concer- 
ning Mortuaries. 

The Plaintiff averr'd, there was no fuch 
Cuftom there, and that (he had already paid 
a Mortuary to the Parfon of B. and that, 
after a Prohibition, the Defendant had pro- 
fecuted his Suit in the Spiritual Court, and 
thereupon the Queftions in B, R. were, 

1. Whether there was a Cuftom in that 
Place to give fuch Things for a Mor- 
tuary. 

2. Whc^ 



2. Whether, if fo, it be a juft Canfe for 
a Prohibition, Mortuaries being only trn 
able in the Spiritual Court. 

3. Whether a Confultation fhould be gran- 
, ted without anfwcring the Prohibition. 

The Court feemed artfully divided in 
Opinion, and therefore ordered the De* 
fendant ihould plead or demur, and then, 
they would give Judgment upon the Re- 
turn before them. See iCro. Hinde anc^ 
the Biihop of defter. 

CHAP. V. 

By whom Tithes are to be paidy 
the general Rules thereof ^ Cafes 
expTaining thofe RhUs; to whom 
they are fayahky and the Rules 
thereof withjpecial Cafes there- 
fifon ', how and in what Man^ 
ner they are payable, with the 
Nature of Cujiom and Pre- 
fcriftion therein, and the fede- 
ral Statutes dire^ing the fame. 

Who mmfi paf T Titherto wc have confidened Tithes in 
piles. XA their feveral Kindd, Qualities and In- 

cidents, chiefly with Regard to the Thing 
itfelf J we (hall next ccmfider theni, with 
Rcfped to the Perfons conc^oed themil) 
either adively or paffivdy, i, e, who are to 
pay them, an4 to whom they are payable 

with 



iOft %t^VO of %i1^t&, &c. 1 s$ 

t^ith the Modus folvendiy or in what Manner 
they are to be paid, and the Incidents re- 
lative thereto. 

Firji then, it is generally faid, that anti- ^//, mtfMr- 
cntly both by the Spiritual and Common ^'^^^l^^^y dif- 
Law, every Man, whether Alien or Deni- '^^^^^^ 
zen. Noble or Ignoble, Bond or Free^ was 
bound to pay. his Tithes, And fo he is at 
this Day, eiLCept he can fliew fome fpecial 
Exemption or Difcharge, either by Compo- 
fidon, Cuftom^ Freficription or Ad of Far- 
liament. See 2 Co. 44. 

But what Lands and what Perfons may 
be difcharged of Tithes ; as alfo how and 
in what Manner it may be done, fee the 
two following Chapters. 

In the mean Time, as to the Pcrfon pay- 
ing, we may obferve the general Rules fol- 
lowing) viz. 

1. He that receives or takes the nine Parts '^^^^ ^ ^^ 
to himfelf, is to pay the Tenth or o- *"'*" ^^'' 
ther Part to the Parfon or other Pro- 
prietor, (but this feems to be meant of 
Predial or Mixt Tithes.) 

». If a Man buys Underwood of me, or ^^^ 
Com, or Grafs that is Tithable on the 
Ground ftanding, he that buys it, and 
not I, muft pay the Tithes thereof. 
But of Things not growing on the 
Land, and fixed thereto, the Law 
feems otherwife. For, 

^. Where one fells Sheep whereof the Seller. 
Parfon is to have a Rate Tithe, the 
Seller and not the Buyer muft pay the 
Tithe for thepi. §ee Dr. and Stt4d.iTi. 

4. So 
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4. So where one fells Underwood ftand* 
ing, the Buyer and not the Seller mufl: 
pay the Tithes. 

5. But if any Part thereof be cut (and 
fo of young Trees felled or lopped, 
&c.) before the Sale, the Seller muft 
anfwer the Tithe thereof. 

6. So if one that is Owner of a Coppice, 
Wood or the like, cut it, and fell it 
all together, in this Cafe the Seller 
and not the Buyer muft anfwer for the 
Tithes. 

7. So if one cut all the Grafs on his 
Ground, and put it in a Rick there, and 
three Months after fell it away, the 
Seller and not the Buyer muft anfwer 
for the Tithe; per Cro. Ch. Juft. in 
AJhfieWs Cafe. 

8. If a Parilhoner Let or Sell his Groun4 
or Herbage, 'tis the Parfon may Sue 
either the Owner of the Ground, or the 
Owner of the Cattle at his £le&ion for 
the Tithe: But ^i^re how far the Own- 
er of the Land is to anfwer the Tithe of 
the Herbage of the Cattle. 

9. If Cattle, ^c. be pawned or. pl^g'd, 
'tis faid the Gagee muft pay Tithe of 
them. 

10. But if I deliver Cattle or Goods to^^. 
to be redelivered to me, I muft pay dhe 
Tithe for them. 

11. If a Parifhioner dye before he pay his 
Tithes, his Executor, if he have Aflet$ 
muft pay it ; ^idcre^ if the Heir be boiiiKi 
in the Cafe of Predi^ Tithes. 
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12. All Perfonal Tithes being payable by P^rfiiua 
Cuftom, ate to be p^id by fuch as have ^*»'- 
been ufed to pay them. 

13. But no Perfonal Tithe is to be taken 
of a Robber, Ufurer, Harlot, or the 
like ; for their whole Gain is Sin. 

14. In fome Cafes the Parfon (hall pay v^fm^Vka^. 
Tithes to the Vicar, and in others the 

Vicar fhall pay Tithes to the Parfon. 
Vide infra and 2KollAhr. 335- PA 2, 
and 3. 
ijr. Alfo in fome Cafes the King's Lef- Kings U£i§^ 
fee or Patentee of Lands difcharged 
of Tithes, fliall yet pay Tithes notwith* 
ftanding fuch Difcharge. T^iie infra. 

The Cafes following may explain fome of 
tiie Rules before-mentioned. 
. If a Man fells me Wood, and I bum it in Vendor^ 
my Houfe, the Vendor (hall be charged with 
the Tithes, and not the Vendee ; for no 
Tithes fliall be paid by me for Wood burnt 
in my own Houfe. Refolvad per Cur. and 
a Prohibition was granted accordingly, al- 
tho* it was faid. That by the Civil Law, the 
Parfon hath £le<%ion tp fue ipithec Vendor 
or Vendee ^ but this crofles the Common 
Law : And that the Pfirfon Ihall not be com- 
pelled to fue the Vendee, who perhaps may 
be unknown to him, fee Noy 152. Palm. 
58, 2 KoU. R. 440. I Koll Ahr. 676. 

If -^. agifts the Cattle of a Stj'anger in his Agtfi^f. 
Land, the Parfon may fue the Owner of 
the Land for the Tithes of the Pafture, o- 
tberwife it would be very Inconvenient for 
the Parfon to fue ©yery Owner of the Cat* 

tie 
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tile 3 and it would alio be very hard to know 
the number of the Cattle^ wbacb perhaps are \\ 
incertain, f^c. per Ourism. i BioU. Akr. ibid. i 
Or Owner tf And yet in die Cafe of Petty ^EoAWti^ \ 
the Cattle. Hardr. 184. it was held per Qiriamy That 1 
'J ithes for the Agiftment of Cattle are pay* 
able by the Owner of the Cattle : F&f the 
Cattle take the Proits and Herbage of the 
Soil. So in the Cafe of Ccnamoners. But 
the Ch. Barcm faid^ That the Owner of the 
Soily (Cattle) might pay them, but clearly 
the Agjftor is compellable to pay thrai. IJ^dr. 
z 84. See O0. Car. 297. the Cafe of an Agi« 
fior fupra 5 but the fame Point does not ap* 
pear, but it does in Jm. 254. And there it 
feem'd to the Court well in- Reafon, and 
that the Suit was well brou^ againft the 
Owner. But howfoover it be, they adjudg^d^ 
That it belonged to the Spiritual Court to de-- 
termine whether the one or the oAkee ought 
to be fued ; and therefore as to this Point 4 
Confultation was granted per Curiam* See 
Hard. 35. S. C. cited, 
p. . If a Man has a Nurf^ry of Trees, and h« 

Jg"'4% ^^"^ ^^^^ ^"^ P«^^* ^^ ^ hfwfelf, be fhan 

ftateX in i pay the Tithe, but if he (ells them partiou^ 

Danv. 614. larly /. e. by parcels to another, the Vea^ 

dee (hall pay the Tithe, Hardr. 3^0, s8f . 

per Curiam. And fo in Hie Cafe of Tithe of 

Corn, if it be fold ftanding, the Vendee 

fhall pay the Tithes; but if loMi^er 8eve» 

ranee, the Vendor mttCI pay it. a fto//. Kep. 

78. Vide fiipra. . , 

Tarfon LejTee '^ ^ Parfiwi fows his (Shbey and after^ 

of Qiebe. ^«rd leafes over the Land, atid the Leflbtf 

ferers the Bmblements, ise ftstU pay Tithes 

for 



ftr thtth to the Parfoii. i A#tf. Atr. 6$$. K. i. 
p0i^ Femer. Am) of diis Opinion was Chke 
Cfa. J\sBl 2 Al^r. 184. Ov. £A 578, 579. 
Mopr 910. See alfo 2 Jlotf. ^Jr. 57. F. a. 
jMbor 47, 50. Hitfy it. N(^ 132. «S4Vi7 ) 
P^M. s8. Dwf 4S. 

; Jf a Paribn fows his (rMe, and after fells VnOMtfEm^ 
o«er the Emblements, die Parfon (hall have hl4m€Mi$. 
the Tltboa of them, notwithifamding his owil 
Grant ^ adjudged and affirmed In a Writ of 
Mtror, I KoU. Abr. 655. K. 2. uid the fam6 
Qiie is Reported as fo adjudged, Oro^ Ja0. 
fdc. aftd likewifb in i Bn^r. i8|, 184. 
That the Land fowed wa^ Qiebf Land, or 
ditt he was Parfon at the Thne of Sale, fb 
tint he might become fo afterwards. 

Sf a Parfon fows his Qkbe^ and dies SmeSir. 
Vefbre Severance, and after a 8ac6eflbr 
15 kiduAed, imd then the Bxecutor or 
his Vendee, fevers the Emblements, the 
Suco^&r fliall have Tithes tuf them. For 
tbottgh the Executor reprefems the Ferfon 
of the Teftator, yet he cannot reprefent 
imn as Parfon, forafmuch as another ii in^ 
dtsAed. X KqU. Abr. 6s $. See tlris doubted. 
Hob. iftS. But iBnyimth 69. Where the 
0»rt inclined accordingly. See alfo M$^ 
47. Pi. 140. 

If a Parfon fows his Glehe^ and is zSttit 
dhepefbd before Severance, and another is 
imtoaed^ it <feems he fiutt have the Tithes 
o€ his Predecefibr. (JS^re if there be not 
a Divcrfity where he dies bdcre the jiii^ 
wsmmiMj wd' where after ?) ibii. fer Qw. 
Audio is i An^lr. 184. perCMke^ Ch. }\A. * 

V z Note 



Occufiers of N ot€ j by Statute 6 fl:4.r. i r . The Farmers 

AlUni Lands. ^^ Occupicrs of the Lands of Aliens fhall 

pay TitbeS) though the Lands be feized in* 

to the King's Hands, z Danv. 613* 

"TheJGngs j^jfo ^^o^ ^.j^^ j^j^g himfelf is difchai^ 

^ from paying Tithes whiles the Lands are 
in the Po&ffion of the Crown, yet his 
Leilee, Patentee or Alienee fliall in divers 
Cafes pay Tithes, as before is obferved. 

In a Prohibiti(Mi the Plaintiff prefcribed^ 
That K. Ed. 6. was feized de nuper deafflofre^ 
fiata F&refta de Savemack in Om. Wilt% 
whereof 2 Acres of Wood, called IfickJbam 
Huffbcksy within the Parilh ofPewfeyj was a 
fempare^ &c. Parcel! : And that K. Ed; 6. 
and all his Progenitors and Predeceflbrs, 
Kings of Et^landj Rreftam predi^am camper^ 
tinen unde^ Sc. babneruttt (i gavififitentnt 
exoneratam aeqnietatam immunem ^privilegia* 
tarn de ii a folutione omnium iS fingularium 
Dectmarum quarumcunq'y Re^ari Ecclefia pa^ 
rocbialis de Pewfey ptediS" feu Firmario fuo 
pro tempore exiften^ fokbilium infra Fcreftam 
pradiSiam feu aliquam inde parcellam crefcen-* 
tium remvantium provenientium S contingen-- 
tium Redori Ecclefia de Pewfy predi3. ftu 
ejus Firmario pro tempore exijienti foluUiimi 
And that King Ed. 6. by Deed enrolled, 
conveyed the laid Foreft to the Dvkc <£ 
Somerfet in Fee, and that it was conveyed 
from nim, by mean Conveyance, to the Plaui-> 
tiff, the now Earl of Hartford in Fee, and 
that the Defendant being Parfon of the 
faid Parilh, had fiied for Tithes of die (aid 
twenty Acres of Wood. To which the De* 
fendant pleaded for a Confultation, that 
4 the 



the £iid twenty Acres - were not Parcel of 
tbe faid Foreft ; upon winch an lilue being 
joined^ a Verdvft was* given for the Plaintiff 
And it was afterwards moved in Arreft of 
Judgment, that this Prefcription in non De^ 
cimando^ which was laid in the King, and 
bis Progenitors Kings of Englandj was Per- 
Ibnal, and did not extend to the King^s 
Alienee, &c. And after feveral Arguments 
at die Bar, it was adjudged, per ^ot. Cur. 
Cwithoot any Argmnent by them) That the 
Plaintiff could not take Advantage of this 
Prefcription ; and a Confultation was gran* 
ted accordingly. 

For the Ground of this Prefcription in GrwndsoftU 
fMf Decimandoy mufl be cither boraufe it ^.^?'' IJ'*- 
was a Forell, and fo could not render noVpeci- 
Tithes whilfl: it was ufed with wild Cattle, mftuda 
/. e» Deer, Sc. or becaufe the King was not 
within the Council, of Later an^ which or« 
dained the Parochial Right, or becaufe the 
King is perfona mixta^ and fo might pre** 
fcribe in non Decimando as a Spiritual Per- 
fon ; in all which Cafes it could not extend 
to the King's Alienee. For the faid Forefl: 
being diialForefted, fee Croi C. 20. Het^ 
Uy6o. Sfil. 137. may now render Tithe in 
Kind. And it fhall not be intended that 
any real Composition or Confideration was 
giveif for this Difcharge, without ihewing 
thweof fpecially, no more than in Cafe of 
a Spiritud Perfon or Abbot, that makes fuch 
a Prefcription. Paf 11 Car. i. B.R. In the 
Oafe of: the Earl of Hartford and Leechy 
admaged. Mr. Hill. SCar t. Kot. $6$. 

M xKoll. 
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I RoU. Abr. 654^ 6jf5. See i Jon. jS*^. t*ie 
£ame Cafe adjudged. 
tatentH of And fo it feems in die Cafe of the Kiiig'^ 
Mby Lands, Patentee of Abby Lands^ iSc For if a 
* Man prcfcribes that fuch an Abboc ami, bSs 

Predeccflbrs have Time out of Mind held 
certain Lands difcharged of the Payment of 
Tithes, and that this Land came afterwards 
on the Diflblution by the Stat. 27 H, 8. to 
the Crown, and fo derives a Title to it from 
the Crown 9 the Patentee fliall not have 
Advantage of this Prefcription, by the Com- 
mon Law, without the Help of any Statute, 
. becaufe it fliali be intended, that this Dif- 
charge was by Reafon of fome perfonal 
Privilege given to the Abbot and his Prede*- 
ceflbrs, and fo is gone by tlie Diflblution ^ 
the Body politick. (5ee i Jon. 3.) and not 
in RefpeA of any real Compofition, as was 
adjudged Paf 7. Car.i. in Scaccario^ Clark 
ven. IVard. and Micb. 10. Car. i. B. K. 
Siddown and Holmes. Per Cur. upon a De* 
murrer, fee Qro. Car. 422. and i Jon. $68. 
and 373. S. C, adjudged by 5r^w»j?a», Jmes^ 
and Barkley (contra Croke^ That the Pre- 
fcription in mn Decitnando^ was gone by ^e 
Common Law ^ and the like was adjudged. 
Hill. 11 Car. t. between Cock Und Tbotpe^ 
upon a Demtirrer without Argumem^ but 
alfo againft the Opinion of Cfoka. Jforr. 
Paf. II Car. Kot. 28. See i &^. j^r.Sg^^ 

So in Debt upon the Statute 2 ^ iE4..6. 
<:. 13. for not letting out aH Tiiibes, on nil 
debet pleaded it was founds that the Abbot 
of A. was feized in Fee, and that he^md 
Ihs Fredeceflbrs, Timeout of Mind^ had held 

the 
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the fame di£sharged of Tithes. And he 
granted the I^nds to jfB-Smh College m 
Oxfor4% &c. And it was adjudged for the 
Flaintifif, per Stotam Qiriam. For that this - 
could not be intended a Difcharge by real 
OAnpof&tioiiy &r. it not being fo pleaded, 
or found fo by the Jury, but that it was 
only^ a meer Prefcription, and Perfonal to 
the Abbot, and did not rUn with the Land. 
i'rin. 18. Car. 2. between Both and Atkin^ 
fofh adjudged iLtv. 185. and iSid. 320. 
adjudged. See alfo x Lev. 189. Skinner 51, 

Thefethree laft Cafes fliew, that Tithes fliall 
be paid of Crown and Abby Lands in the 
Hands of Alienees, Grantees, Patentees, ijfc. 
But where and in what Cafes ilich Lands are 
difcharged of Tithes, or not, will hereafter ap- 
pear more at large in the following Chapter, 
and m Chupter 7. concerning Prefcripti* 
<His, Compofitions, &c. 

We (hall therefore here under this Branch Of Brefi 
only note, that as to ancient Foreft Lands L««i/,&c,«# 
that continue to be fo, and Lands Extraparo- ' 
cbial, i. e. Lands lying in no PariOi, or 
between two Parifhes, neidier the King, 
nor his Alienee or Patentee Ihall pay Tithes 
of fuch Lands. 

And it is faid, if a Bifhop had held Land 
difoharged of Tithe, and had made a FeoflT- 
ment or Leafe of it, fuch Feoffee or Lef- 
fee fliall not pay Tithe. See 2 Coke 44. 

And fo the Vicar in feme Places pays no 
Tithes to the Parfon, as long as the Vica- 
rage Lands ai^ occupied by himfelf. Sec 
• a Cm 44. Cromp. Jurrfd. 60. Bra. Difms 10. 

M 2 As 



1 64 iti^e %m of «tDe«, &c. 

As to the fecond Head or Divifion of this 
Chapter, to whom Tithes are to be paid, 
^c. we may obferve the following general 
Rules, viz. 

1. It is ufually faid, that at Common 
Law no Lay Pcrfon was capable of 
Tithe, but by Way of Difchai^e or 
Coropofition with the Vicar. Sed ^^e^ 
re de hoc. 

2. But now without Queftion, Laymen 
as well a^ Clergymen are capable of 
Predial Tithes, and may have or re- 
ceive, or retain them to their own Ufe. 

4C(?.79. 

3. But perfonal Tithes are always to be 
paid to the Parfon or Vicar of the Place 
where the Perfon, that is to pay the 
fame, doth dwell- 

4. Tithes muft be paid to him that hath 
Right to them, be he a Layman, as the 
Impropriator, or Clergyman, as the Par- 
fon or Vicar. 

5. The Tithe generally is to be p^id to 
the Parfon or Vicar of the Parifh where 
it arifes, and not to the Parfon or Vicar 
of another Parifh. 

6. Yet by fpecial Prefcription a Parfon 
or Vicar may have Tithe, or a Portion 
of Tithe in a Place out of his Pariih, 
and in another Parifli. See 11G7..19. 

2 0?. 43. 

7- And if one have Titheable Cattle go- 
ing in a Wafte or Common, whereof 
the Parifh is not certainly known, he 
fhall pay the Tithe thereot to the Par- 
fon 
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fon where he dwells. Per Statute 2. 
SE.6. r. 13. 

8. But in other Cafes, the Tithes that 
come out of any Ground which is ex- 
traparochial, and lies not in any Fariih, 
the King fhall have them. 

9. Where Beafts or Cattle go in one Pa- 
rifti one Part of the Yeir, and in an- 
other Parifli another Part of the Year: 
The Parfons of either Parifli Ihall have 
the Tithe for the/ refpedive Time they 
fed in either Parifli. But if lefs than 
a Month, no Tithe is due. 

10. And this Rule is to be obferved, 
though the Cattle ftrayed into fuch 
other Parifli, or otherwife, unlefs it be 
in the Cafe of Intercommoning, pur 
Caufe de Vitinage^ &c. Bro. Difm 17. 

11. If one that is a Common Hunter, 
.Flflier, or Fowler, lives in the Parifli 
of A. and Hunts, Fifties, or Fowls in 
the Grounds of Hr in B. if this were 
done free, and without Reward to H. 
it is a perfonal Tithe , and mufl: be 
paid to the Parfon of A. But if H. 
received Money or other Reward for 
this, it is then faid to be a Predial 
Tithe, and is to be paid by H. to the 
Tarfon of B. ^^re. 

itz. Although one be wrongfully collated 
by the Bifliop, yet he is fuch an In- 
cumbent as is capable of Tithes, and 
may fue for them. Hob. 302. 

13. Yet if a Parifliioner pay his Tithes 

to one that comes in by Simony, it is 

Ms ^^ 
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at his own Peril, and he may be forced 
to pay it again. Hoh. 16B4 

14. If one be put into a Benefice^ and he 
is afterwards removed, and another put 
in, it is faid be that was firft put in 
ihall have the Tithes that happen du^ 
ring the Vacation Time. HiU. 18 Jac. i. 
IToo^s Cafe. 

15. But in the fame Cafe it was held. 
That on Death, Refignation , Be. 
the fucceeding Parfon is tx> have the 
Tithe happening in the Time of Vaca- 
tion. But they that gather it in, may 
keep fo much thereof in their Hands, 
as to pay them their Charge in ooUed- 
ing, and for Minifters for ferving the 
Cure. 

16. A Clark (or Vicar) of a Parifii can- 
hot prefcribe to have 5 /. a Year of the 
Parfon for the Tithes of a Place in the 
Parifli^ but upon a Compofition be- 
tween the Parfon and Vicar, fuch a 
Prefcription (Agreement) may be good. 
Moor J Cafe 1274. 

1 7. Alfo a Man may have his own Tithe 
dP the Parfon, by Agreement between 
them, either during the Parfon^s Life, 
or quandiu amhbas partib^flacueritj 
^c. See 2 Co. 43. it Co. 19. 1 Xw. 24. 

18. And note^ it was ruled at the Affi- 
zes. That if a Man fow his Lands with 
Clover, and makes his Profit by the 
Seed, this being a Grain, the Phrfon 
Ihall have Tithe of it ^ but if he con- 
verts it into Hay, and makes his Pro- 
fit 
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fit <?f •!» H«y, the Vicar being en- 
' dbw«d of the Tithe rf Hay, fliall have 
it as a fimll TkSae. See Skitnur 341- 

r^. Note alfe the Cafe of If'atfoH and 
i,;p>, P»/: © ?W». 5. IT. 1^ itf. as 
reported by 3kiuiier, p. 94i» and 346. 
Where on a Spe«iai Verdia it was 
found, that twenty-fix Acres only, in a < 
Parifli confifting of one Thousand two 
Hundred, were fown by l«veral Per- 
fons with Flax j and adjudged, that this 
was a feftall Tithe, and belonged to the 
Vicar, who was endow-ed de minnHs if- 
iriff»« ; yet fee ib. 346. eoulra, as to «*- 
nnfis deeimis. See ^Mod. 184. 

20. A Parfon purcfaafes L<ands within his 
Reaory, and afterwalrds leafe&the Rec- 
tory i the Lcffee fliall have the Tithes 

■ of the Lands fo purchafed. 1 1 Q>. i4« 

ai. A Vicar had Glebe Lands,, which 
were^ difcharged of Tithes, being in 
his own Hands, but when tet out, 
did pay Tithes 5 A* Vicar lowed 
the Lands, but died haftjre it. was few 
vered. i^n^e ii hi^ £xecut»rs ftiould 
pay Tithes, i^e, See Ho*, i^** . 

' Note alfo, that tfeough it be goitrally 
" 1^, that of Gofflfnbn Rigiht Tidies a»e 
bftly due or payable to Spiritual PerfonSi or 
toMixt Perfons, as the King; yttrt apt- 
pears by feveral of the pwcedcnt Rul^i 
; -Sat by Prefeription, oT otherwife, they may 
i« ^e and payable to^ mew Laymen. Aiid 
accordingly it was^held- hi the Ca& -of i»^* 
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Layman may m B. R. That a mcrc Layman may wcU al- 

trefcrlte. ledge a Seifing in Fee of Tithes, tho' he 

can t recover thereupon without fhewing how 

he is fo feized. See NeJf. Lutw. 418. and z Oo. 

437. See alfo 2 Mod. 3Z0. and jai. Poll. 62,3. 

where and in what Cafes a Layman may 

prefcribe for Tithes, and in what Cafes he 

mayprefcribe in non Decimando. Videpofi. 

Chap. 7. 

^hhu I^ ^ Farfon fows his Glebe^ and afterwards 

leafes over the Land, and the Leffee fevers 

the Com, he ihali pay Tithes thereof to the 

Farfon ; or if the Farfon having fown his 

Tatfon foivs^ Glebe doth afterwards fell the Corn, referving 

andafter^ard the Land, the Farfon, when the Vendee doth 

j^^ *« fever the Corn, Ihall have the Tithe thereof^ 

*'^^''^'^* notwithftanding his own Grant, i KoIL Abr. 

So a Farfon fows his Giebe^ and dies bcm 
fore Severance, and another is induSed, and 
then his Executor, or his Vendee doth fever 
the Com, the Succeflbr ihall have the Tithes : 
For tho' the Executor reprefents the Ferfon 
of the'Tcftator, yet he cannot reprefent 
him as Farfon, for that another is induced. 
Vide ibid. 

But if the Corn be fevered, and the. Far- 
fon dies before it be carried off the Ground, 
there ^tis thought the Sueceflbr ihall not have 
the Tithed of the Corn fo fevered, tho' iland- 
ing ill fiiuck^ or Shocks on the Ground. For 
in the like Cafe the Executors of the dying 
Farfon, and not the Succeilbr, ihall have the 
Tithes of all Com. within the Fariih, which 
are fevered from the Ground at the Time of 
the Farfon^s Death r and this, tho* the 

Tithes 
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Tithes were not then adually fet 9Ut» For 
a Right to the Tithes wars vefted in the dy- 
ing Pirfon, by the Severance of the Com 
from the Ground : And fo feems the Opini- 
on in Orphan^ s Legacy 8in and OS^e cf Exe-^ 
ciitor^ cbap. 5. fol. 94. See alfo 2 Bulfir. 
184. I KoU. Abr. 656. 

If a Spiritual Perfon hath a Parfonage ap- wberehejhM 
propriate^ and enfeoffs another of Part of the haite or pay 
Glebe, he fliall yet have Tithes agaipft his Tithes an bit 
own Fcoffincnt,42 E 3. 13. a. and if he de- wf^cf^e^^. 
inifeth his Glebe, he fhall have Tithes of his 
Leflee. Dyer 43. But it is faid to be other- 
wife, if the Parfona^e be impropriate and in 
Lay Hands, becauie of the Stat. 32. // 8. of 
JDiflbl^tions : Brewer and Verjeys Cafe vouch- 
ed by Hutton in Noy 132. ^u^ere hereof; for 
the Court deny'd it, and faid it was ad- 
judged the contrary in the Cafe of Perkins 
and Hind in Point. See Booth and Franklins 
Cakj Hetley 31. And Note ^ If a Parfon 
lets his Redory, referving to himfelf his 
Glebe, he in this Cafe (hall pay Tithes to his 
Grantee. 37 H. S. 35. 

If one contrads with the Parfon for the Jkjfn, &c. to 
Difcharge of the Tithes of his Lands for '^** Advan- 
Years, and then demifes his Lands to ano- '|^^^ ^f^W- 
ther, in this Cafe he IhalJ not have Tithes of ^ '^*' 
his Leflee, for that this Contr^d for the Dif- 
charge .is fixt to the Land, and the Leflee 
and other Occupiers. fball have the Advan- 
tage of.it. But if one take a Leafc of his 
Tithes by Beed^ and then l)en)ifes his Land, 
in this Cafe he fhall have Tithes of his 
JLeifee, for the Land was not difcbarged. 
ScpHetlyii. 

Altho' 
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Tithe of tht Altho' Glebe Land its it felf confid^ed is 
Gle^ bow '^i^hable as other Lands are, yet np Tithe* 
payable, witb ^^^ be pay*d of the Gkhe by the Parfon of 
refpeB u the a Church to the Vicar of the fame Church, 
Vwau whilft they are in the Hands of the Parfon 

himfelf, altho' the Vicar is endowM of the 
Tithes of all Lands within the Parifh. For 
the Rule is, Ecckfia Decimas Ecelefi^ Solvere 
non Debet. And ianfield Bsiron then {Said, 
that lately this Matter was in Qwftipn be- 
tween one Toung and the Parfon ofBdxiey in 
the County of HVilts^^nd that 'twas then ad- 
judged. That no Tithes fhall be paid of the 
Glebe Lands in that Cafe. But by Pophamy 
, if the Vicar by Endowment be to have all 

,the fmall Tithes within the Parifh, andth^ 
the Parfon makes a Leafe of his Glebe I^ands, 
the Leffee Ihall pay the fmall Tithes arlfing 
therefrom to the Vicar, and the groft Tithes 
thereof to the Leflbr : To which the Cotltt 
agreed, 3 Cro. 479. and fee Moor ^s*t. S. C. 
And fo, if the Vicar had been eibecialfy 
endowed of die Minute Tithes of Gkbe^ 
Lands of the Parfonage, the Vicar flibuld have 
had them, ahho' they were in the Hands of 
the Appropriator. But Note ; it ou^t to 
be ancient Glebe at the Time of the Bndcm- 
ment. See 3 Cro. 578. and Moor 910. S. C. 
Bffw paydbU -Alfo what is before faid of the Parfiqp^s 
hy the Vicar, Glebe^ vfith refpeft to the Vicar, willcqu^ly 
with refpeB to hold true asto the Vicar's Glebe^ with refpcA 
$be par/on, ^^ ^j^e Parfon 5 for whilft the Vicar rctailj^s 
the Glebe in his own Hands, he fliall not pay 
Tithes thereof; but if he Demife it tpaw2K 
ther, the Leffee Ihall pay the Grofs Tithes^ 



the Pwfen, and the Vicar's Tithes to the 
Vicar. Fide ibid. 

Alio where the Vicar had fowed his Glebe^ 
and diedj ^twas held. That the Tithes 
thereof ought to be pay'd by his Executors 
to the (fucceeding) Vicar. ^ Brownl and 
Goldshd.6^. fid I KoU. Abr. 655. contr. 

But it feems, if the Parfon's or Vicar's dkhe Glebe in ano- 
be in another Parilk than where the Church '^ ^H^- 
is to which it belongs, the Tithes of fuch 
Glebe fhall be paid to the Incumbent of the 
Church where the Gkhe is, unlefs the Par- 
ibn or Vicar, to whom fudi Qlebe belongs, 
can prefcribe in non Becitnando. See Moor 
522. I Kolh Abr. 655. Selden of Tithes^ fol. \ 

So if « Parfon or Vicar of a Church pur- Um^ tf Ptf 
c^ies ^ Manor or Lands within the tame fiJM* 
Fari(b> tbo* by thi^ Purchafc and Unity of 
Ptfjgieghn^ the Lands Which were Titrable be* 
fi>re are now become Tithe-firee,. becaufe a 
Man cannot pay Tithes to himfdf j yet if . 
the Pa!rfon leafe his Redx)ry, the Parfon 
hnnfetf ihall pay Tithes of tiis Land to his 
Xeflfee, as before is fliewn. Vide ante. 

Alfe'tf a Parfon makes a Feoffment of his 
Manor or Landis, the Feoffee ihall pay 
Tithes to the Feoffor /. e. the Parfon ; be* 
caufe tlie Tithes are only fufpended, but 
cannot be extinguiffied by any Ifnity of Pof- 
fsffiim. See 30 & 32 H. 8. Dter^i. Bra. Tit. 
Difines 17. Hetley 31. and ante. 

And.the Cafe IS ftronger where a Man, A. Sells hit 
bi^g poflefs'd of Lands fown with Corn, Corn, and tbin 
fyis the Corn to another, and afterwards Jf^*' ^Jj^ 
becomes Proprietor of the Tithes of the Tubes. 

' fame 
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fame Lands; for in that Cafe he fhall have 
the Tithes of the Corn fo by him fold ; for 
tho' the Parfon may fell the Tithes before 
■Severance, and before the Severance hath 
fuch an Interefl: and Right in them, as he 
may aliene or difpofe off fo that his Pro- 
perty in them doth not arife to him merely 
by the Severance, the Severance giving unto 
him only the Lay Intereft in them ; yet be- 
fore Severance they fhall not pafs without 
exprefs Words. See 2 Bulfir. 183. 
A Portion of Altho', generally fpeaking, theTithcs With- 
Tithes feparate iri every Parifli do belong to the Reftor, 
from the Re^ ^icary or Impropriator of fuch Parifli, and 
^* fliall be fo intended, if the contrary is not 

fliewn, as Stile^s Reg. 623. yet may a Por- 
, tioh of Tithes within one Parifli belong to 

the Redor, Vicar, or Impropriator of anck 
ther Parifli. See 4 Co. 35- Godolpb. 35. 2 Co.. 
44.. 14 ^H. 4. 17- 20 H. 6. 17. 44 Afs. 25. 
Tortton of Note^ By a Portion of Tithes, is to be 

Tithes quid, underftood where a Parfon, ReAor, or o- 
& unde. ther, has fome Part of Tithes of another 
Parifli in Grofs, feparated and divided from 
the Redory of the Parifli wherein they 
arife. And it is faidy That the Original of 
thefe Portions is to be preferred to the Time 
antecedent to the Coun<:ii oiT Lateran^ when 
it wa's lawfijl for every Man to difpofe of 
his Tithes to any Churdi he pleafed, and. 
was not reftrained to pay them to any one 
Parifli or Parfon in particular. See the Books 
cited fupmy. ^nd 8^4. 14. 13 Co. 13. 

But, iwtwithftanding thefe Authorities, 
Mr. Waifpn and fome others think it proba- 
ble, Tha.t many of thefe Portions of Tithei. 
i' have 



have bad tfadr Commencement by the Grants 
of Farfon, Patron, and Ordinary, iince the 
laid Council of Lateran. 

However that be, 'tis certain, a Portion 
of Tithes is, in the Notion of the Law, fo 
diftinguifhed from Tithes belonging to a 
Reftory, That if a Portion of Tithes in fuch 
a Farim be granted (efpecially in Cafe of 
the King's Grants) Tithes belonging to the 
ReSory will not pafs thereby. See 4 Co. 
35. Oayton^s Rep. Cafe 25. and fo in plead- 
ing, if Tithes be demanded generally, a Por- 
tion of Tithes ihall not be recovered by. fuch 
a Demand, as may be coUe(%ed from the 
Cafe 14 H4. 17. 

It is generally admitted. That at Com- 
mon Law, not only Spiritual Perfons, but ^^{^ ^^ 
Perfona mixt^j as the King or Queen, might Tit^s. 
be difcharged from the Payment of Tithes. 
And therefore the King might prefcribe to 
be abfolutely difcharged from Payment of 
Tithes. See 22 j4fs. 75. Fitz. aid del Key / 
103. 10 H 7. 18. Moor 483. and i Jon. 387. 
And 'tis faid to be a Rule, That he who 
may have Tithes may be difcharged from 
the Payment of them, i Brownl. and Goldsbo. 
p. 31. iSed ^tuere. For then all Laymen 
may be difcharged from paying Tithes ; for 
they are now capable of having them by 
Grant or otherwife, as before is (hewn.) 
And therefore it is. That Lands lying with- ^ 

in a Foreft, and in the Hands of the King, ^'''J^ ^"^^• 
do not pay Tithes, altho* they be within a 
Parilh. See Smile's Rep. 137. Stile's Reg. 
6z^ Hetly 60. 

: And 



Th€ King's And note ; this Privily excehck to the 

Leffee, efc. King*s LeiTee, but not to his FcjofftCs bf^ 

Benden^ Davenport and Atimo^ Set jeatits. Het^ 

%6d. and per Qiriam. Stile's 137. r Jan. 387. 

But if the Lands be difafForeftcd, atid be 

within any Farifb^ then they ought to pay 

Tithes in the Hands of the King's Leflee^ 

Sc. See Stih li^. 

Extraparo- But thc Tithes of Lands, whidi are noc 

cbial. within any Parifti, do of Right belong to thc 

King. And there are faid to be divers 

Forcfts which are not within any Pari/h. 

See 22 j4fs. 75- ^I^fi- 646. i Rai. Rep. 454. 

457- 'Stih 137. and Selden of Tithes 36jr, 

Yet 7-Bi.3.5 ^^. The Opinion of fferA?fecms 

to the contrary, viz. That fuch ExtrapaTo- 

chial Tithes belong to the Bilhop ; but that 

is to be undcrftood by the Canon, and not 

by the Common Law ; and that Canon, 

which gave the Extraparochlal Tithes to 

the Bilhop, was never aUowed or received 

in this Realm. 2 Infi. 467. 

Stat. 2 ap 3. But as to the Tithe of Cart tfe kept or 

Ed. 6. depaftured on Waftes of Commas where 

the Parifli is not known, this is given to 

the Parfon of the Parifli, where the Owner 

of fuch Cattle doth inhabit, by the Statute 

2^ S Ed. 6. cap. 13. Se£f. 3. as before is 

obferved. 

Kings Paten- It IS faid to be ruled bv the Advice of all 

tee or o>p^- the Judges, upon a Caie depending in the 

holder In Fee. Exchequer, 29 Eli%. That although the 

Queen fliall not pky Tithes for her own 

Poffeflions, becaufe flie is Perfona miactaj 

and fo may well retain them > yet if ftie 

^ ^ grants 
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grants 'them by Fatcm ia Fee, her Faten- 

9^ ^(hall p^y Tithes s and that fo fiiall her 

G^yJieliter of Inheritance, for that they 

<miinot participate of the Queen's Freroga- 

jive thereto. 8 Cro. 785. 

. It is alfo admitted. That Lands held of ^' ^«^«»* 

tfee King in Cafitt^ paid Tithes. 3 Cro. 393. ^^ ^*P"®* 

Hardr.iis. But a Suit for the Subftradion ^. 

of fuch Tithes was to be in the Chancery, ^*^'*'^- 

ia^ not in the Spiritual Court. F. N. B. 40. 

S^lden of tithes 354. 

Yet in Fojpst and Praftklin's Cafe, 25 G^. a. «^ . - 
B. R. it was agreed^ That the King's Far- mn^^ 
mer (hall be difcharged of Tithes, though 
Jtbe Difcharge be only in propriis Maniim* 
And -Sir WiHiam Jonfs faid it had been fo 
^ladged. (J^de ante.^ But the Court at 
iknt Time did not remember it, and held 
the King's Fee^Farmer was not difcharged j 
m^ more is his Leflee comii^ in under the 
ftivilege of the Monaftery. 

B«c they agreed that the King as a Spi- 
ritiiaJ Ferfon, may prefcribe in Difcharge of 
binifblf and Farmers ; but by a general Pre- 
feription the King's Farmers are not dif- 
charf^d, mucih lets on a Difcharge by Fri- 
vHcge of Order, ^c. And tlie Court con- 
€^<v>ed the Prefcription ra^ift be alledged, 
aiad fowidfor tfie King, his Farmers and Te- 
nants ; and that Non-payment by the under 
T^nwits of the King's Far«ier, is fufficient 
fividfence to prove luch Prefcription. See 
g Keeb. 2089 217. Buiym.'zzs^ 

And Note; though Perfons meerly Spiri- 
tualor Mix'd, as the King, ^c. might at the 
Common Law vptefcribe to be difcharged of 

Tithes 
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Tithes iff non Decimando^ ut fupra ; yet it is 
faid, that no Layman could fo prefcribe, 
without the Aid of an AA of Parliament. 

But now, by Virtue of the Stat. 27 H. 8. 
c. 28. t^ 31 H. 8. c. 13. Both the King and 
his Patentees, and other Owners of Abby 
Lands are to hold them difcharged from 
the Payment of Tithes, as freely as the Ab- 
bots, &c. themfelves did. 

Alfo it has been adjudged, That whilft 
the King's Title to fuch Lands remains, 
and they be manured by his Fanners or 
Tenants, for Years or at Will, no Tithes 
are to be paid for them, although Tithes 
fhould have been paid of them by the Far- 
mers or Tenants of the Abbots or Priors 
that held them, before that Statute. And 
the Reafon given is. That the King him- 
felf cannot manure them, ^e. But it is 
faid, if the King having leafed them, grants 
over the Reverfion, or fells them, there 
the Farmers (hall pay Tithes ; by Mamvoody 
Ch. Baron. 2 Leon. 71. and Owen 56. S. C. 

But in another Cafe fanfield^ Ch. Baron, 
faid. That the King's Tenants for Life or 
Years (hall not be free from Tithes, but <m- 
ly his Tenants at Will 5 and it was there a- 
greed per Qiriam^ That the King's Patentee 
is to be intended of the King's Farmers, and 
not his Patentees in Fee. Moor 215. And fo 
in the Cafe of the Foreft of Savernacle^fupraj 
it was agreed. That the King's Patentee 
(hall pay Tithes: And fo in Bowlegs and 
Atkin's Cafe. 2 Keble 29. 

Trefcfiftim ^nd in the Cafe ofCompofty.—Hardr. 315-. . 

^V^T^- it is faid. That if the King alien any of the 

Lands 



I.ands whereof he is difcharged of Tithes^ 
his Patentee fhall pay Tithes, and not only 
fo, but the Prefcription to be difcharged of 
Tithes is deftroyed for ever, tho* the fame 
Lands fhould afterwards come again to the 
King's Hands by Efoheat or otherwife : How- 
ever, the Reverfioher, and the King's Patent 
tee, and their Affignes (hall have the fame 
Privilege that the Abbot had, q>iz. To hold 
them free whilft in his own Hands, and not let 
to, ormanured by another. SeeBenLRep.iJ{,i. 

And yet methinks fuch of the foregoing 
Cafes, as are reihriftive of the King's Autho- 
rity, do not purfue the Intent of the faid 
Statutes, which vefted thofe Lands as freely 
in the King as they were in the Hands of 
the former Pofleflbrs, who we know claim-» 
ed an Exemption and Difcharge from the 
Payment of all Tithes ^ and this merely from 
the Authority of the Pope's Bull, ^c. And 
fince all Ecclefiaftical Authority and Jurif- 
dii^ion is now lodg'd in the Perfon of the 
King, as frilly and abfolutely as it poflibly 
could be in the Pope, I fee no Reafon why 
the King cannot now grant Lands to be free 
from the Payment of Tithes, as well as the 
Pope could formerly. And this I take to be 
made more clear by the Stat. i. Ed. 6. f. 14. vide poft^ 
which Enads, That all Colleges, Chanr Chop. 7. 
teries,£^f . and their Lands,Tenemcnts,Tithes, 
&v, fhall be in the aSual and real Pofleflion of 
the King, his Heirs, Sc* for ever. 

And accordingly, in the Ca{^ of If^bittM 
and IVefton^ upon the Queftion whether the 
Privilege of being difcharged of Tithes wai 
prefcrved and given to the King and his Pa* 
tentees ^ tho' at firft the Court was in fome 

N Douht^. 
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J)oubt, zi Bridgman 33. Latch 89. Qoldsbt^^ 
S9S' yc( afterwards oh folemn Debate and 
Argument, as z Jon. 181 to 191. It ^as 
tefolved by three Judges againft one. That 
it was the Right both of the Ring and his^ 
Patentee to be difcharged of Tithes. C%z 
Bra. 8. 23. Cro.Jac.si- Moor 913. ^ 07.49.^ 
Alfo in the Cafe of Foptt and FrankH»j 
which fee before and in Raym. 225. and 3 
kek 208. it was adjudged upon a fpecial 
Vc;rdica5 that fuch Lands are (entirely) dif- 
' charged from the Payment of Tithes. 
tnwhatMati' I ihall no further enlarge, to this Place, on 
ner payable. ^^^ two former Points, viz. by whom Tithes 
arc to be paid, or to whom they arc payable ; 
but proceed to the third Divifion of thi^ 
Chapter, and in general Ihew in what man- 
ner they ought to be paid. 

And here in the firft place we are to 
Note, That the Modus SoPvendiy or manner 
of paying Tithes, is entirely to be guided by 
the Cuftom of the Place where they arife, as 
before we have (hewn in feveral Inftances. 
To he guided *Tis further obfervable. That the feveral 
By Cuftom. Statutes which diredk the Payment of Tithes . 
do alfo dired the Manner of Payment to 
be according to the Cuftom of the Place. Vide 
ant. Ch^cp. 2, 3 and 4. Moor 913. 2 Leon.' 70, 
I Koll. Rep. 172, 420. I Roll. Abr. 643, Sc. 
Thus ^he Statutes 27 H. 7. cap. 20, 6? 
jP.Watf.488. ^^^' ^^' ^^ continue the Cuftoms of Lon^ - 
^ * don in the Payment of their Tithes. See alfo 

Stat. 37 H8. €. 12. 

Thus the Stat. 32 H. 8, r^, 7. Entitled.., 
an AS far the true Payment ofStitbes and Of^ , ' 
firings^ inJts fecond Seftion does Enad^ 
That every Perfon ihall fet out and pay bi> 
... ' * Tithes..- 
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iing to the Cuftoms and Ufage^ 
2s and Places where they are due. 
Jtat. 2 B 3 Ed. 6. c. 13. not only 
I the faid former Statutes, but 
iesand Enafts, 'That the faid stat.i.i.'Ed^ 
iny Thing therein contained, 6. cap. 13. 
itend in any-wife to the Inha« 
le Cities of London or Canter^^ 
iburbs of the fame, nor to any 
I or Place that hath ufed to 
thes by their Houfes, otherwife 
3ught or ihould have done be- 
aking of that Aft, any thing 
rained to the contrary, &c. 
c. of the fame Ad directs 
?s to be paid as within forty 
^y had been. So Sed. 5. and 6* 
r of Barren L^nd to pay for 
ly what was ufiial ; Seft. 7. and 
Jicrafts pay according to the 
for forty Years paft^ Sed. 10, 
;s be only pay*d as accuftomed^ 
Tithe Fifli toi>e paid only as 
2e the Statutes 32 H 8^ and 2 
reafter. Chap. 7. n a e 

:uftom of ParHhes or Places, in gft^'^ 
Tithes, chiefly confifts of two i^nrfi. 

there is by Cuftom a Moitu 
i. e. a Cuftom to pay either 
>tnc other thing in lieu of Tithes 
: of this hereafter". Things mt 

Tithe has by Cuftom been TnhMe in 
lines that in their Kind or Na- *Mr Ntt^** 
: Tithable, as Tithes of Things f« ^cgg 

i , infome Places. So the Tithes ^Ji,. ^br. 

of Lead in Derhji/hm,ot of Tin in Jievonjhire ^4,., 
and Cormoall. N a So 
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, So the Cuftom of paying the Tithe of 
Fifti, or for Filhing i» the Sea, f3c. as in fome 
Parts of Soutb-^lVales^ where 'tis faid the 
Cuftom is. That if the Parilhioner of one 
Parifh lands his Fi(h in another, the Tithes 
are divided between the Parfon of the Pa*- 
ri(h where the Fifher lives, and the other 
where he lands his Fiih: But if the Pa- 
riftiioner lands his Fifli in the fame Parilh 
where he dwells, there the Redor or Parfon 
of that Parifh Ihall have the whole Tithe. 

And in fome places they pay Tithe of 
Lime-kilns by Cuftom, and fo of other 
Things, which in their own Nature are not 
I Roll. Abr. Tithable : And note ; in thefe, and other 
^42« like Cafes, the Tithe taken is faid to be a 

Tithe againft Common Right, and there- 
fore fuch Cuftoms ought to have fome Co- 
lour or Ground of Reafon for their Support 3 
and therefore ^are the Reafonablenefs of 
the Cuftom of Tithe of Ale, which is faid 
t;o be at MarkeUraifin^ and other Parts of 
Lincolnjhire ; for unlefs it be in lieu of fome- 
thing which is there exempted from Tithe, 
or fome other Confideration, I cannot con- 
ceive the Cuftom to be good. 
Modus Dcci- ^nd as by Cuftom there may be a Modus 
"**" ^* Decimaudi^ or one Thing pay'd for Tithes 

in Satisfaction and Difcharg^ of another ^ 
and Things may be made Tithable in Kind, 
which in their own Nature are not fo • fo 
Cuftom has a great Influence upon the Form 
and the Manner of Tithiitg,and in many Places 
and Cafes direfts the Time," the Place, and 
the Order or Method of Payment. 
S:„rS;« ^And asCultom may make Things Tithe- 
gcod. able, yvhich of their own Nature, are not 

. » . Tithable j. 
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Tithable; fo the Guftom of a Country, 
Province, or Hundred, may DifcHarge the 
Payment of Tithes for Things, which in 
their own Nature are Tithable ; fo that 
there be a Competency for the Maintenance 
of the Miniftry befides. And fo it was ad- 
judged in the Cafe of Hicks and IVoodfon. 
I/Bcb. 6 fF.M, B. R. See 4i»&i. 336, 340. 
Qmb. 403. 2 Salk. 6s S- Skirt. 560. 

So a Guftom to be exempted from the 
Tithe of Underwood, ufed within a Parifli 
for Fencing of Corn, is good; but it is faid 
you muft ftiew, that the Tithes of the Com 
are paid by you to the Parfon. See 4 Mod. 
341, 3425 &c. 

And yet it has been adjudged, that Tithe- 
Wood is not due of Common Right, but 
payable only as a Cuftomary Tithe ^ and fo 
of Milk, ^c. Ctttnherb. 404. 

And note; the Cuftom of the If^lds of The Wilds g£ 
Kent and Sujfex^ is to be free from the Kent, Q^c. 
Payment of Tithe- Wood, or any Thing in 
Lieu of it. See Hob. 266. 2 JB«// 245. 

And fo in feveril Countries they pay no 
Tithe of their Milk, ^i^rc if they are alfo 
difcharged of the Tithe of Cheefe ; and fee 
J)r. i3 Stud. cap. ult. i KoU. Abr. 642. J5. i. 
and P. 5, 6, y 8. 

So Tithe-Fiih . are not due of Common 
Right, but only by Cuftom. 6iMi?i. 223. 
xLev. 179. 

And where Tithes are due of Common 
Right, and where by Cuftom , {^^ \Mod. 

34^5 344- 

But it is laid down as a general Rule, 

that a Country or Hundred cannot prefcribc 

in nw Decimando^ for Things Tithable of 

. N 3 Commoa 



Common R ight ^ hut otherwifc it is of Thingf 

not Tithatlc of Common Right. Salk. 655. 

/^ Mod. Si6. 

Dtjgirence he- But there fecms to be a Difference be^ 

*Tp ?^'"* ^^^^ Cuftom and Prefcription. For thrf 

%n. '^ a Layman cannot prefcribe in im Decir 

fnandoj yet a Cuftom may excufe a Layman 

from the Payment of Tithes. See4 JMbrf. 341, 

Alfo a Layman may prefcribe to have 
Tithc§. See 2 Mod. 320, 321. 

And fo in the Cafe of Payne verf. Brig* 
bam, in Lutwicb's Kep. Mic. 36, 37. Car. 2, 
£^ I 5^4^. 2. it was adjudged, that a Lay- 
man may well alledge a Seizin in Fee of 
Tithes : But that he could not entitle him^ 
felf thereto without (hewing how. 

So in an Action on the Statute 1,2 Ed. 6. 
for not fetting out Tithes, it is fufficient to 
^ declare, that he was Proprietarius^ without, 
fliewing a Title ; but he cannotrecover with- 
out proving it, ut dieitur. 4 Mod* 422. 

Now the precife Difference- between a 
t^Zc! Cuftom and Prefcription (though they of^ 
ten fecm to be confounded in our Bod&s> 
is this, vi%. 

£very Cuftom is local, and muft have 
fomc certain Dimeniion of Place to exift 
in. And therefore in pleading, i$€. mul^ 
be alledged to be within fome certain Pro- 
vince, Country, Hundred, City, ^c. in par-« 
ticular ^ for it it be a general Cuftom thro* 
the Kingdoip, it is Common La^. And 
fuch Cuftom muft be common to all withia 
fuch Limits. But if it be confined to any 
' Perfon or Perfona cerwii^, pt to a Houf(^ 
Land or other Thing, there it becomes a 
Prefcription, which is a younger Daugl^tei^i 
tpCuftooi, An4 



And there£)re the Manner of pleading a Ofpitadmg 
Cuftom is to alledge , that within ftch ^ ^*/M»t 
a Country, Hundred, or Town there i% 
and from the Time whereof the Memory 
of Man is not to the contrary, there hath 
been fuch a Cuftom ufed and approv^ in 
the fame, that is to fay. That &r. and £o 
fetting forth the Cuftom as it is. 

But when you plead a Prefcription, you f*' Pfefeflp- 
only alledge, that you and all thofe whofe ''^' 
Bftate you have in fuch and fuch Lands, 
bave. Time out of Mind, paid fo much an* 
nualiy to the Farfon of D. in full Satisfac-^ 
tion. Exoneration, and Difcharge of all the 
Tithes arifing upon the faid Lands, ^c. 

From whence it appears. That, ftridly 
fpeaking, Cuftom and Frefcr^ption differ in 
thefe Particulars, i. Cuftom is Local, and 
muft be limited and confined to fome cer- 
tain Place; Prefci^iption is at large, and 
not confined to a Place. 2. Cuftom is com* 
mon to all the Perfons and Lands within 
the Limits where it is alledged, but Pre- 
^tption is only applicable to certain Per* 
fons or Things. 

JBnt yet in this they both agree, viz. mernnthf 
tbey mufl; be conftant without Interruption, agree. 
and perpetual from the Time whereof the 
Memory of Man is not to the contrary j 
for if there hath been frequent Interrupti- 
ons, there can be no Cuftom or Prefcrip- 
tion obtained ; but after a Cuftom or Pre- 
fcription is once duly obtained, a Difturbance 
o.r Interruption for ten or twenty Years 
fts^l t^ot deftroy it. For multiplex Interrup-- 

N 4 th 



tio noft toUit Prafcriptionem femel ohtcntam. 
I Inft. 114. ainft. 653, 654. 
Timetftte- But here we may obferve, that though 
fmpitm. ^Q CW\\ and Canon Law do in fome CaCcs 
take Notice of Cuftom and Prefcriptron, 
yet herein they differ from the Common 
Law, for they allow a Ufage for forty 
Years to be a good Cuftom or Prefcription, 
founding their Judgment upon a Decretal 
Epiftle of Pope Alexander the Third, Amo 
) 1 1 80. But this Kingdom never allowed of 
that Epiftle, or yielded any Obedience to 
it. And therefore all Cuftoms and Prefcrip- 
tions, as well Spiritual as Temporal, if ever 
they come to be tried at the Common Law, 
as all (Cuftoms and) Prefcriptions concern- 
ing Tithes, (if they are controverted) ought, 
Jfywfrovel muft be proved to have been ufed be- 
yond the Memory of Man to the con- 
trary. For if any Man living, or any Au- 
thentic Record or other Evidence, prove it 
was otherwife at any Time fince the firft 
Year of King Rich. i. i. e. Anno 11 89. the 
Cuftom or Prefcription muft fail. Sec 
2lnfi. 653. 

And we may further obferve, that both 
Cuftom and Prefcription, with Refped to 
Tithes, may be either de modo Decimandi^ 
or de non Decimando; as to Cuftoms and 
Prefcriptions de modo Decimandi^ none at this 
Day do difpute ^ and it has been alfo fre- 
^ quently adjudged, that ai Cuftom de mnDe^ 
cimando may be good, either in Refped of 
this or that particular Place or Land, (as 
l-ands difcharged by Statute, 6^r.) or in 

Re§)ea 



Refpcd of this or that particular Tithe ^ 
fo that a County, or Part of a County, as a 
Hundred, Town, ^c, fhall not pay any 
fuch fort of Tithes, as Wood, or the like, 
provided there be a fufficient Maintenance 
for the Minifter as aforefaid. See ^ KoU. 
yftr. 653, 654. 6? atite. 

And upon this Reafon feems the Cak Bakers free of 
to be adjudged, thataCuftom for Bakers^ Tithe of Miih. 
within two Hundreds, not to pay any thiiie 
for Tithes of new eredted Mills, for the Ufe 
of their Trade, Sc. was a good Cuftom. 
I Rolf. Abr. 654. But fuch Cuftom is faid 
not to be good for a fingle Paf ifli ; nor in- 
deed can any Parifti properly prefcribe, or 
claim by Cuftom, feeing they were ereded 
within Time of Memoiy. ' 

So on the like Reafon, where one was MilkofEms. 
fued in the Ecclefiaftical Court for the Tithe- 
Milk of Ewes, he fuggefted for a Prohibi- 
tion, that, by the Cuftom of the Country, 
no Tithes of the Milk of Ewes had been 
paid within the Memory of Man, and a 
Prohibition was granted thereupon. See 
I Roll. Abr. 654. 

It has been alfo adjudged, that no Tithes Undenvood. 
of Underwood fliall be paid in forty Pariflies 
within the ff^ld of Supx^ nor in all the 
rVild of Kent. Ibid. 653, 654. And the like 
Prefcription has been allowed in other Par- 
ticulars, as before is, and hereafter will be 
fhewn. 

But further. To (hew what Influence 
Cuftom and Prefcription have in the Cafe 
of Tithes, and the Manner of Tithing, 

let 
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let us conlider the feyeral Statutes that ai^ 
low and approve the fame. 
9m* >7 H. 8. And firft, by the Staute 27 H. 8. before- 
mentioned it is finafted, ^ That every Subjeft 
^ of Englandj Se. according to the Eccle- 
< fiafticd Laws and Ordinances of the 
^ Church of England^ and after the lauJa-^ 
^ hie Ufages and Cuftotns of the Parilh or 
« other Place, where he dwelieth, or oc- 
^ cupieth, fliall yield and pay his Tithes, 

* Offerings, and other Duties of Hdy 
« Church, iSc' 

By this Statute the legal Ecclefiaftical 
Canons and Conftitutions are affirmed, as 
to the Payment of Tithes 5 but in fuch Cafes 
where they are contrary to the Common 
Law, or Cuftoms of the Place, they do not 
bind. And in the next Place, this kdi al- 
lows and confirms all Ufages and Cuftoms 
pf the Place where the Tithes arife, which 
are to be preferred before all Ecclefiaftical 
Cl^ons ^nd Conftitutions in the Manner 
of Tithing, 
$uh ji H. ^, The pext Statute is that of izB. 8. c. 7. 
whereby it is Enaded, ^ That every Per- 
^ fon, ^c, fli^l fully, truly and effe&ually 
^ ^ out J yield, and pay all and fingulaf 
^ Tithes and Offerings afprefaid, according 

* to the lawful Cuftoms and Ufages, of the 
« Pariihes and Places where fuch Tithes or 

* Duties Ihall grow, arife, come ox ^ 
^ due. ' 

This K6t alfo confirms the lawful Cu«- 
ftoms and Ufages in the Cafe of Tit;hes, ^c. 
An4 (o doth 

Th^ 
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The Stat, z, 2£i. 6, c. 1$. ivhich £iiaa% A«i. i» ^ 
That every of the King's Subjeds, ihall ^-^ 
from henc^oith, truiy aniji^lfj with- 
out Fra»4 op Coyin, Z)n^iVfr, /Sr oitf, yield Ofphidi^ ^ 
and pay all manner of their predial Tithes *«?r^» 
in theirpropcrKind, as they arife and Mp? '^'^' 
pen, in fuch Msfmer and Annas bath been 
of Right yielded and pay'd within forty 
Years next before the making of the faid 
Ad:, or of Rigbi or Cufiom ought to hav« 
been paid. 

Note ; This Aft extends only to Predial 
Tithes, and in genera) feeips to intimate 
(hree Things in the dividing, fetting out, 
and Payment of Tithes- 

I. Such Predial Tithes as of Right ought 

to be paid : And, 
z. Such, as by Cuftom ought to be paid, 

are to be divided, fet out, and yielded. 
3. The Manner and Form of Payment to 

be as of Right had been within forty 

Years precedent. 

Upon this Branch of the faid Statute, as^ 
relative to that of 31 H. 8. it is. That if 
an Abbot or Prior were feized of Lands dif- 
charged of Tithes, he that is now Farmer 
or Tenant pf fuch Land, fliall be admitted 
to prefcribe in nm Decimando. See Moor 

^19. ^pofi. 

Alfo by the f^me Statute, *tis further Taking and 
Euaaed, « That at the Tithing Time of ^J'^;^;^'^ 
« predial Tidies it ftiall be lawful fpr e- ^ 
f very Party to whom any (fuch) Tithes 
5 ought to be paid (1. e. either Layman or 

9 Clergyman) 
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* Clergyman) or his Deputy or Servant, to 
^ come lipon the Lands, and fee the faid 

* Tithes fet forth and fevered from die nine 
^ Parts, and the fame Quietly to take and 

* carry away. 

Setting tUm And Note^ this Branch or Claufe of the 
forth. £^j^ ^^^ ^^ ^^ ^jj^ taking and carrying a- 

way, feems only. Declarative of the Com- 
mon Law y but as to the coming upon the 
Lands to fee the fame fet out,' it feems to 
be a new Authority given by this Law ^ for 
the Owners of the Land are de jure bound 
to fet forth their Tithes duly and rightly ^ 
and if they fail therein, the Parfon, Vicar, 
^c. hath his Remedy, by Adion on the 
Cafe, or otherwife. See 2.K0II. AhT.%o^. 
N«. 19. ^ 
latfon &c "^^^ '^ ^^ Parishioner do duly and truly 
u take mice ^^^ ^^^^^ ^^^ Tithes, although the Parfon, 
iberei^, Vicar, ^c. be not prefent, or have no No-, 

tice given him to be prefent at the fetting 
forth of the Tithes 5 yet this, before this 
Statute, had been a good fetting forth. 
And fo it is fince the making of the Sta-^ 
tute, for thereby it is only lawful for the 
Parfon, ^c. to come on the Land to fee 
them' fet forth, but he is bound to mke 
Notice of the Time at his Peril. See Spen-' 
cer's Cafe in -Noy's Reports, 2 Vefitris 48. 
I Roll. Abr. 643. X I. ^ 

And if a Parifliioner fets forth his Tithes, 
and fevers the Tenth from the nine Parts 
juftly and truly, though he does not give 
either a perfonal Notice to the Parfon, or 
a general Notice in the Church, of the Time 
or fetting them out, fo as the Parfon ihay 

be. 



bo prefent thereat, and fee that it be juftly 
done 3 yet this is a good fetttng out, ^c. 
as vras adjudged on ,Writ of Error* Sec 

Yet it muft be acknowledged to be a fair 
and juft Way, i^ot only to give the Par- 
fon^ ^c. Notice of the Time intended, but 
alfo, if conveniently it may be, to fet them 
forth in the Prefeiice of him or his De- 
puty. 

And note ; this Claufe is warily, penn'd -^^ '« /««* 
in the lingular Number, impowering only ^fyh^^'^fo^f 
^he Parfon himfelf or his Deputy, or Ser- ^ '*'^' 
yant, to come upon the Land to fee the 
Tithe fet forth j but he' mufl: not come with 
a greater Numbe^. . See I)^^ z'jz. 

Alio theParfopj^ Vicar, Impropriator or But cannot fet 
Farmer cannot come . himfelf and fet forth *^^ fo^^ 
the Tithes without the Licenfe and Confent ^'^^^'^ ''''^* 
of the Owner of the Corn, Grafs, Hay, iSc. 
For if the Parfon, Vicar, ^c. (hall of his 
own Head tithe tl?e C!orn, Grafs, Hay, 3c. 
of any Landholder wj thin his Parifh, ^c. 
and thereupon carry it away, he is a Tref- 
pafTer, and an . Afbion will lie againft him 
for it. See i "Jm. 90. 

Note ; it was found upona fpecial Ver- Ucink m9 
dift. That ^. a Parfon had made B. his good. 
Deputy, or Colle^or of the Tithes within 
his Parifh, and that B. the Deputy had li- 
cenfed theOwner tocarryaway hisCorn with- 
out Jetting forth of the Tithes : But the 
Court held clearly, that the Licenfe was void. 
See Pkwd. 104. and Noy^ in the Cafe of 
Brickendine^ilc. pag. 134. See ib. 126, 152. 
2/;//?. 649. _ 

A 



BtamduUnt A Pariftiioner privately fcts fortti hii 
fnt'mg fortb. Tithes, and takes Withefles of it, but im- 
mediately afterwards carries the Tithes w\th 
the reft of the Corn, &c. away ^ adjudg*di 
This was not a fetttng forth within the 
Statute ; for the Words thereof arc, truefy 
andjttftly^ without Fraud or Guile ^ one Bakery's 
Cafe. See Rep. Canon 381. Noy 12I6, 152. 
1 Leon. 161. iBrownl 34. 

So if a Parifliioner fells his Corn or Grairi 
tipoh the Lands, and afterwards the Vendee 
Taken fyVen- by Command of the Vendor, takes away 
^** the Corn, ^c. being fevered, without fet- 

ting forth the Tithes, the Parfon may well 
have an Aftion againft the Vendor upon this 
Statute, and fiiall not be compelled to fue 
the Vendee, who, it may be, is riot known 
to him ; and the fetting forth is not Tra- 
verfable. Jbid. Sec Noy 152. Brbwttk 34. z 
/»/?. 649. 

But if the Tithes in fueh Cafe be once 
duly fevered, and after taken away by a 
Stranger, the Parfon cannot Sue the Owner, 
but may Sue fuch Stranger at the Common 
Law only. See 3 Keeb. 846. Moor 912. 3 
Cro. 607, A Leonard *j. x Sid. 92. 
Ttthts If Alfo, if two Parfons have Portions of 

Moieties. Tithcs by Halves in one and the fame Pa- 
ri(h, this Statute does not oblige the Pa- 
rifliioner to divide the Tithes by Halves, or 
to fet out the feveral Parts fingly ; but 
ought only to divide and fet out the Tenth 
entirely 3 and the two Parfons are to come 
and divide fuch Tetith between themfelves,. 
according to their feveral Rights ; and fo it 
was adjudged when five Perfons joined in an 

A^^ion 



A&ion of Debt, upon this Statute. Sec 
Latch 228^ 

S05 the' a Pariihioner be bound De yur$ 
to reap or cut his Corn, Hay, iSc and fur- 
ther by this Statute, tofet forth the Tithes; 
yet having duly fet them forth, he is not 
bound to watch or gUard them from being 
StoUen or Eaten ^ but the Parfon is bound 
to take care of them, and to carnr them a« 
way in convenient Time i For, if through 
his Ncgled to carry them away, the Tithes 
are eaten or loft, he (hall not have Tithes 
again : And if in fuch Cafe he Sues the Pa* 
riihioner who has once duly fet them forth 
in the Spiritual Court, and the Parifliioner 
offers the fpecial Matter by way of Plea 
there, and they refufe to allow of fuch Plea, 
a Prohibition lies. See Noy 31. 2 Lem. 

lOI. 

The Parfon of y^. libeird for Tithes of t& P4r/«f, 
Hay, &r. and therein alledged. That the afterfgtomt^H 
Cuftom of the Parifli hath been, €^r. That ^^^•^fi^f 
he who has Corn within the Parifli ought 
to reap the fanie, and alfo the Tithes 
of the Parfon, and to make them into 
Cocks, and to preferve them until the 
Parfon fliall carry them away y and a Pro* 
hibition was granted ^ for tho' the Parifhio- 
ner ought de Jure to reap the Tithe Corn, 
as has been often adjudged, yet he is not 
bound to put up in Cocks, much lefs to 
guard the Parfon's Tithes- See 2%, Dn 
Briigemanh Cafe. 

Alfo, if the Parfon does not carry the 
Tithes away in convenient Time, an Adion ^^ 'J7. jj 
on the Cafe (or it feems Trefpafs, fed Sui^re^ ^ 

wUI 
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will lie againft him. See i KoU. Abr. 64^. 
X 2. 2 Di2«^j, And herewith agrees Dr* 
Bridgemaft's Cafe iit JVby, where fuch an 
Adion was brought by one IVifeman againft 
the Rector of Landen in Ejfex^ for not ac* 
cepting, or taking away the Tithe ofCheefe, 
and as it feems in that Cafe, without any fpe^ 
cial Damage fhewn. 

Or ABion Vies. ^^ y^ ^^ ^^^ ^^^^ ^^ Slematt and Chanor 
in Latch's Reports^ the contrary feems to be 
held, 'z;/2S. That the Aftion againft the Par- 
fon for not taking away his Tithes, wilJ not 
lie, without fhewing the fpecial Damage. 
That Cafe was^ thus. 
On Damage The Owner of the Corn had duly fet 
peivn. out his Tithes, but the Owne|: of the Land 

took them as Damage Feafant ; but in the 
Declaration ^twas not fhewn ^low long the 
Corn remained on the Ground ^ and the 
ufual Cburfe is. That, if Tithe be fet out, 
and the Parfon take it not way in due Time, 
the Party (hall have an Adion on the Cafe. 
And by the Court a Man cannot diftrain 
Shocks of Corn, but he may Diftrain a Stack 
Damage Feafant : But fay they, in this Cafe 
it is not (hewn how long the Corn remained 
on the Ground j and therefore it does not 
appear that he was damnified. See Stile 342^ 
348. and Hughe's Abr. 329. 

Kotke ivhere -^"^ '^'^ ^^^^^ "^^^^ ^^ Aftiou wiU lie a- 
fteceffary. gaiufl the Parfon, Vicar, C^r. in that Cafe, 
unlefs the Parifhioner has duly fet forth his 
Tithe, and given Notice thereof to the Par- 
fon, &?r. See Degg 273. 
.Jo hy the Par- ^ft^^ thc^ithes are duly fet out, the 
it^;'. Parfon may, by the faid Statute, have an 

Adion 
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Adbion of Trcfpafs, if any take them away ; 
but if only a Stranger fets them out, that 
fettles no Property in the Parfon, fo as he 
cannot in that Cafe have an A&ion for ta- 
king them away. See Stilemau^s Cafe in 
Latch. 

Tet ^are if fuch fetting out by a Stran- 
ger may not be with a fraudulent Intent ; for 
in fuch Cafe I conceive an Adion will lie 
againft him in whom the Fraud is. 

Alfo the Parfon, Vicar, ^c. niay carry jj^^^j,^^^ 
his Tithes from the Ground where they tied tnvay. 
grew, either by the Common Way, or by 
any other Way, which the Owner of the 
L^md ufes when he takes away the nine 
Parts. See i Koll Abr. 643. X. 3. 

And if the Owner of the Soil, (or Corn, Wayi fiopfd, 
£?0 after he has duly f<jt forth his Tithes, ^c.anAHhfi 
will ftop up the Ways, and not fuffer the ''*^' *^- 
Parfon, ^e. to carry away his Tithes, or 
will not permit him to fpread, dry, and 
ftack the Tithes upon the Land ; this is no 
good fetting forth of the Tithes, without 
Fraud, Sc. within the faid Statute. 

And in fuch Cafe I conceive, the Par- 
fon, i^c. or other Owner, or Farmer of the 
Tithes, may have an Adion upon the faid 
Statute, and recover the treble Value^ or he 
may have an Adion of the Cafe for fuch 
Difturbance, or he maay break open the 
Gate, Fence, i$c. which hinders him 5 but 
in fuch Cafe he muft be cautious that he 
commit no Riot, nor break any Gate, 
Rails, Lock, Hedge, ^c. more than is ne- 
ceflary for his Paffage. See i Bnlftr. xo8. 

O Alfa 
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Alfo the Parfon when he comes with his 
Wains, Carts, Teasis^ or other Carriages, 
to carry away his Tithes, muft not fmfei* 
his Horfes, Oxen, ^c. to eat and depa- 
ftnre the Grafs growing in the Grounds 
where the Tithes arife^ much iefs the Com 
there growing or cut j but if his Cattle C^s 
it cannot well be avoided) fliall in their 
Paflage, againft the Will of the Drivers, here 
and there fnatch and eat fome of the Grafs,^ 
^c. this furely is excufable, becaufe involun-* 
tary. 

Alfo Note, that a Parfon, Vica.r, ($c. 
may de Communi Jure^ after the Tithes are 
fet forth, come upon the Land himfelf^ and 
with his Servants, and there fpread abroad, 
f T/r^r'"''' dry, and ftack his Corn, Hay, Be. in any 
and fiack\he Convenient Place or Places, upon the Ground 
Tithes. ' where the fame grew, till they arc fuffici^nt- 
ly weathered, and fit to be carried into the 
Barn, Sc. (But he muft not take a longer 
Time for the doing thereof, than is conveni- 
ent and neceflary.) i Roll. Ahr. 643. X. 2. 
and 3. I KolU Rep. 220. 

And if the Tithes are not carried away 
, from the Land in a convenient and reafon- 

able Time after their fetting forth, the Pa- 
rifliioner, or Owner of the Land, may either 
have his Adion, or Diftrein them as Da- 
mage Feafant. See 3 Buls. 336. Cro. Car. 
63. Latch 8. 1 Datn>. 206. p. 36. 
What a come- But what fhall be faid a convenient and 
vient Time, neceffary Time, the Law doth not, nor can 
define i for the Variation of the Weather, 
the Quantity of the Tithe, Corn or Hay, 
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^c. and other Circumftanc^ are to be con« 
fidered. 

And therefore what fhall in this, and all 
other like Cafes, be (aid to be a reafonable Hoi» Deter^ 
or convenient and ne^eflary Time, is to be ^^'*^<'« 
determined by k Jury,' if the Point be in 
Ifliie to be Tried by d Jury i* but if it come 
to be determined upon a, Demurrer^ or other 
Matter in Law, there "the Judges of the 
Gourt where the Cauie Depends, are to re* 
folve and determine the fame. See 12 £. 4* 
6 a. 1 KoU. Abr. 643. X ±. 

And if the Pafifliioner doth dtdy fet forth P^^/ln A- 
his Tithfc of Hay or Corn,. Bi;., and will not l^fj^i,}' * 
permit the farfon, Vic^, e^t;. to make the f R^f iTi. 
Hay, or to fpread and dry the Com as he e 21. 
ought J this, (by Vjrtue., of the faid Stat. 
I £^2 Ed. 6.^ amounts tp ^ Subftradion 
of Tithes^ and the Parfon may Sue for the 
Subftradion of fuch Jjthes in the Spiritual 
Court i^ and no Prohibjtipn Hes in this Cafe. 
But after the Tithes are duly fet forth, they 
become Lay Chattle, and the Parfon can Sue 
him that takes them away, at the Common 
Law oflly. 2, Daftv. 2^S'See Moor 912,. t 
Leon. 39. I KqU. Kep. $6. t RnU. Rep. j^^o, 
Qfo^Eliz. 607. 15 Co^^i, LaUbi. 

But touching Suits for Tithes either in the ^^.^. ,^ .^^ 
Spiritual Courts, or at Contmon Law, €^r* ^^IritHai 
fee hereafter in its proper Chapter, where Omru &c. 
we fhall more fully confider the faid Stat, i 
tS 2 Ed. 6. and the other Statutes that 
have been made in Confequence thereof, for 
die Recovery of Tithes, was. Stat. 7 6^ 8 
IT. 3. c. 6. Stat. 8 6? 9 JT. 3. c. 11. and 
Stat. !• Geo. i c. 6. 

O 2 CHAP. 



196 ip^e S^atti of jCiH^tii, ^c. 

CHAP. VI. 

What Lands were originally dij^ 
charged of^thes at Common 
Lazvj viz. Ancient Demejhe 
Lands^ Barren Lands^ hrefi 
Lands, Wafie Lands y Dere- 
UB Lands, &c. alfo the Man- 
ner and Means whereby Abby 
Lands became dijcharged, viz. 
1, By the Popes Bulls or 
Grants, 1. By ComPofitions 
Real. J. Ctiftom or Prefcrip- 
tion. And £LBy Unity ofPoJ-^ 
Jeffton. WitJj the Authorities 
and Reajbns of each at large. 

matlMub TTT'C intend in this Chapter to treat 

M Qmnm yV more particularlvofCuftom and Fre» 

aS^rf fcription, as well in Cales De nen Decitnando^ 

Xabii. as in thofe De Modo Deeimatidii and alio 

ihew the feveral Ways and Means whereby 

certain Lands at the Common Law are, or 

have been, difcfaarged from the Payment of 

Tithes. But firft, a Word or two may feem 

neceilary, in Order to /hew what kind of 

Lands are, or have been, fo difdiargtd by 

the Common Law. 

And 



And firfty I conceive, that bv the Com- AnfiMDr- 
mon Law, none of the Lands tnat were An- *"*/*• ^•*- 
tient Demefnes of the * Crown, and where* 
of the King was feized jure cortma^ and not 
in hJs Ferfonal Capacity, ought to pay any 
Tithes, while the Lands continued in the 
Hands of the King, or his Farmers, ot 
Tenants. Vide infra^ 

For thefe Lands having been ah initio 
appropriated folely to the Support of the 
Honour and Dignity of the Crown in its 
politick Right, were by our Anceftors e- 
fteemed in all Refpe£b as facred and un- 
alienable as any Lands given to the Church 
or Churchmen, and in a Chriftian State may 
as truly be denominated Terra Dedita Deoj 
(j. e. Land confecrated or given to God) as 
die other. 

Apd hence it is, that we find, in our Com-i 
mon Law Books, Opinions advanced, that 
neither the King himfelf, nor the Farlia-* 
ment, could any Way alien, bind, charge, 
or incumber thofe Lands. And no Won* 
der. For 

Any Attempt in the King to do it, would 
have been contrary to his Coronation Oath 5 
and if the Parliament Ihould endeavour it, 
it would have been contrary to their Oath 
tS Allegiance. No Grants of our ancient 
Kings ever bound thofe Lands to the Fay- 
ment of Tithes ; nor were Tenants in Antient 
IDemefnereprefented iqFarliament^d there-i 

' ♦ That Cf9Vm Lanis wm mgtnay fretfrm tU Prfjr* 
mmn:4 Ttib9S\ feB Prynn*i Hifi, 4 Khtg JofaD, BTcm 
Tom. 3. pag. 70, 71, Ih *9> 9^» ?4» &«• 

O i fort 
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fore not bound by the General Words of 
any Statute, nor by any Papal Canons, ^c. 

But I ihall forbear to offer what I fiirther 
might under this Head, 'till call'd on, 
BdffwLfinds^ As to Barren Lands, Heaths, Commons, 
*^' and Wafte Lands, and the like of that Kind, 

I conceive, that no Tithes at the Common 
Law either did, or pofBbly could be pai4 
of fuch Lands. For the Rule is, ubi non 
efi annua renoyatio ibi Decitn^ folvi non debet^^ 
i. ^. Where there is not a certain annual 
Increafe, there no Tithes ought to be paid. 

And this Rule is fo clear in the Cafe of 

Barren Lands, or Heath, or Wafte Grounds, 

iSc. That the St^t. a, 3 Ed. 6. L 13. has 

provided. That although the fame ihould be 

improved, and converted into Arable or Meao- 

dow, ^c. Yet no Tithes ihould be paid there^ 

of 'till feven Years after fuch Improvement. 

See the Statute hereafter. Chap. 7 and 8. 

Wood lands. And as in the Ca{e of Antient Demeihe 

Lands, and Barren Lands, Sc. no Tithes 

were to be paid at Common Law, fo I con* 

ceive (for the Reafons affigned in both the 

fornacr Inftancps) no Tithes ought to be paid 

for Forfcft or Woodlands, that are not Syh^e 

c^dm. . 

Nou all F0' For firft, fuch Porefts and Woods being 

refi'Lands the pjToper Nufferies of Timber-Trees, and 

7u^^^^^^^^ confequentlyof a publick Benefit to the Na-^ 

^tdAntim ^^?"» ^^ ^^ ^^^ ^^^^ ^^^ publick Good 

J>mefne. ought not to, be leflened by the Claim. or 

Intereft of a particular 3?erfon, efpeclaliy 

fpr that the Church in general, as well as 

^he State, we«e interefted in the Prefervation 

pf thgfe NMTferies. 

Bnt 



But fecondljr, here was no y^nua R^ich 
'vatioy and fo chofe Lands not falling within 
that Rule of Tithing^ no Tithes could be 
paid for the fame. For Tithes properly are 
to be paid in Kind, but where there is no 
annual Renovation, Nothing can arife where- 
of Tithes may be paid in Kind ; and where 
Nothing can be paid in Kind, I conceive 
no Moius Decimandi can be good. For 
that were to ereft a Modus ejfendi for a iVi^- 
enMf; and therefore I conclude the Lands 
before-mentioned to have been difcharged, 
as infjon Dectmando^ i.e. freed from all Tithes, 
by Our atltient Common Law. 

And the like may be faid of Extraparo* 
ebial and DereliSi Lands. 

Indeed fuch Lands, as we call Abby Lands, Mhj Lands^ 
feem to me to fall under another Confide* &a 
ration ; they were not fuch Lands as were 
exempted, either by their own Nature, or 
from any publick Benefit that was intended 
to the Nation in their original Donation, 
being given as Free Alms only to particular 
Orders or Societies of Men^ and thofe not 
always Ecclcfiaftick. (For the JempJars ?ind 
Hofpitakrs were not fo.) And fometimes 
to Aliens and Foreigners, as moft of the 
Ciftertian Order were j fo that it was necef- 
fary their Exemptions and Difcharges from 
Tithes, which conld not be founded on the 
Common Law, fhouid tecve fome other 
Means or Methods for their Support, 

But thefe Men having |^r Fas & Nefas 
obtained large Endowm«its of Lands,- on 
their Abbres, Monafteries. and Houfes^ wcrie 
very eameft to hav« thofe Lands exempted, 

O 4 not 



not only from all fecular Duties, but alfi> 
from all fpiritual Charges, aiid confequemljF 
from the Payment of Tithes. For at fii^ 
they were forced to bear that Burdoti^ e^ 
qual with Laymen, notwithftandin^ their 
Pretence to Religion. 

Our Parliaments, and the TempcMral 
Power were averfc to fuch particudar Ex- 
emptions, which in £fFe& burdened the 
People with what thofe Men were unwil<^ 
ling to bear ; whereupon they folkite the 
Pope, and by his Favour obtained thofe 
Bulls and Papal Grants, which were the 
Foundation of their being exempted from 
the Payment of Tithes. And hence it is 
commonly faid injQyr Books, that thofe 
Lands were originally privileged or dif- 
charged from thi^ Payment of Tithes, by four 
Waysor Meansi at Common Law, 

I. By Bulls ot Grants of Popes^ or Ca- 
^ • nohs of Councils. (Not a Word of X/«gi 
or Parliaments.') 
2^' By Compofitions Realy (i.e. the Content 

of all Parties concerned.) 
3- By Cuftom or Prefcriptioitj (fomething 
of which you have before:) 
. 4. By Unity olPoJfeffm^ (which is a Kind 
of Prefcription.) 

Of each of thefe in their Order. 
moi Abhy It appears that'antiently there were many 

dSrte/'^ ^^^ ^^^g^ ^*^^«^ belonging to Abbies, M<>. 
nafteries, B<. which were, either by the 
. Popes Bulls or Canons, wholly exempted- 
from paying Tkhcs, as all the Lands be- 
longing to the^Cifierlian Monks and tJieiPfttfr \ 
» ^' monftratenfes % 



mmfttatenfts*^ and fo were thofe of the Kmghts 
Sfimpiarsj and Knights Hofptakrs^ of the Or- 
der of St. Jdbtt of Jerufalem. 

<Bitt note ; aU Abbots and Priors, and o- % fofes 
durr Chief Monks, originally paid Tithes, as ^^^h ^^d 
well as other Men, "till Pope Pafci^al^ at the ^^'^^ *^ 
Council of Ji/kmz ordained, that they fhould 
not pay Tithes ie iagris vef) Labcribus fuis. 
And tms continued as a general Difcharge, 
*tai the Time of King Hen. 2. when Pope 
.Adrian reftrained it to three Orders only, 
w». the Gftertiansj the Jen^larsy* znd the 
Hgfpitattersj and the Difcharge, which the 
Ftamonfiratenfes had, was given them by 
Bull of Pope Innocent the Third j and this jf^ rfivth- 
made up the four Orders, which are com- i?"' Oriwi, 
monly called the privileged Orders, for that Ciftcrtians, 
they cUimed a Privilege to be difcharged of ^^"^^^^ 
Tithes by fuch Bulls as aforefaid. 

But fome of thefe Orders being only a 
^ecies of Lay-brethren, as the Knigbts 
uemplars and Hofpitaiarsj whatever £x* 
emptions they had for Nonpayment of 
Tithes, became in Time a Nufance to the 
Church, and was in EffeA a Depriving her 
of what file has fince claimed as her fole and 
Divine Right. And therefore in the fecond 
Council oxLateran it was provided. That the 
Privilege of the ^emplars^ &c. Ihould not 
be extended to their Farmers, ne Ecckjia 
nimium gravan^ur^ &c. See 2 RoU. Rep. 
Dichenfm v. GreenbaS. 

In the fevonteenth, Year of Ed. 2. The Tcmpiai> 
Order of the Semplars was diflblvcd, and -'(tfi'««^- 
tbdr Polfeffions given to the Order of St. 
Jfto^f ferufahmi which, as I apprehend, 

being 
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being doM bv Ad of Parliament, they did 
npt claim fuch Privilege of Difcharge by any 
Bull or Grant of the Pope, or other Spiri- 
tual Canon, or Conftitutiixi , but they claim^ 
ed it by Prefcription (which is private Com-* 
mon Law) as appears by the Stat. Weftm. 2. 
e. 24, Yet fee 2 BrawnL Hurry v. Boyer^ Rep. 
Can. 40a, 403 ; where, ^tis laid, they had 
this Privilege ^om Rofm, and that it was 
confirmed by divers Councils and Canons, &r. 
S$$ch Gratas, But it feems clear to me. That no Dif- 
d*c. mt good, charge of Abby Lands,, whether the fame 
9inhfi allowed originally were oy either of the former Ways, 
hyPre/crit^m. ^^^ Bull or Canon Compofition Real, or Unity 
of Pofl[einon,can at this Day be good, except it 
has been allow'd by Cuftom or Prefcription, or 
has the Authority of fomc Aft of Parliament 
tofupporth: Andithasbeenrefolved, That 
in the Cafe of fuch Abby Lands, as were fo 
difcharged, or came to the Crown by the 
Statute of Diflblutions ji H 8. it will be 
fuflictent to fay in pleading. That they have 
been held Tithe-free Time out of mind j 
and where it fo appears, fuch Difcharge, 
tho' originally made by the Pope's Bull or 
Grant, or by the Canons or Ccmfticutions 
of a Council, ^c. wiH be allowed for good 
at this Day. Sec Noygi. 1 Jon. 6v and 368. 
Hob. 295. 

And fo, if an Abbot or Prior were feizM 
of Abby Lands difch^ged of Tithes by 31 
H. 8, (J^. 27 H 8.) He, that is now Farmer 
(or Occupier) of fuch Land, fhall be admit- 
ted to prefcribe in-mn Decimandoy by tHe 
Statute of I, 2 Ed.6i which Enacts, ^at 
none fay tithes cther^ays than they licere payd 

for 
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for forty Tears irfore : Which Words fccm to 
have reduced all other Methods to meer 
Cuftom and Prefcription. See Moor 219, 
Vide ante. 

But no Abbot or Prior could make fuch 
Prefcription, whofe Houfe was not founded 
before Time of Memory, i.^. i R. i. or 1 120. 
For that is the Time of Limitation of all 
Prefcriptions at the Common Law, as we 
have before ihewn in the precedent Chap. See 
3 Keb. 45, 217. Kapn. 225. 2 KoU. Abr.2.6g. 

But we may hereobferve. That fuch Dif- Bulb, &o. 
charges of Tithes by the Pete's Bull, or c^n^^jf^ •/ 
Grant, were long flnce grievoufly complain- ^^^/flU^A 
ed of by both the Clergy and Laity of this "^ ^^^* 
Kingdom, as appears from many Inftances 
in our HUlories and Records. See Matt. Pa^ 
risy and Prynn^s King Jobny &c. 

And at Length, tne Practice of purcha^ 
fing fqch Bulls was reftrained fo, that it was 
made a Pt^munire to put the fame in Ex- 
ecution, or to claim any fuch Difcharge by 
Virtue thereof, as appears by two feveral 
Statutes made in the Beginning of the Reign 
of King H, 4. viz. / 

Stat. 2 H. 4. c, 4. which Enads thus : ^ I- h ^m. 1 H, 
^ tern J Forafmuch as our Lord the King, up- ^' ^* 4« 
^ on grievous Complaint made to him in this 
^ Paruament, (by the Commons) hath per- 
^ ceived, that the Religious Men of the 
^ Order of Ofteaux^ QGftertiafis Aliens) 
^ in the Realm of England^ have purchafed 
^ certain Bulls to be quit and difcbarged to 
* pay the Tithes of their Lands, Tenements 
^ and PolTeflions let to Farm, or manured 
^ Pf occupied by other Perfoxls, than by 

^ them- 
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themfelves, in great Prejudice and Dero- 
gation of the Liberty of Holy Church, and 
of many Liege People of the Realm. Our 
Lord the King, willing thereupon to or- 
dain Remedy by the Advice and Aflent of 
the Lords Spiritual and Temporal, and at 
the Inftance and Requeft of thefaid Com- 
mons hath ordained and eftablifhed. That 
the Religious Perfons of the {aid Order of 
Cifteaux fliall ftand in the State that they 
were in, before the Time of fuch Bulls 
purchafed. 

' And that as well they of the (aid Or- 
der, as all other Religious and Seculars, 
of what Eftate or Condition they be, which 
do put the faid Bulls in Execution, or 
from henceforth do purchafe other foch 
Bulls of new, or by Colour qf the fame 
Bulls purchafed, do take Advantage (tfaero^ 
oO in any Manner ; That ProceS fliall be 
made againltthem, and every of them, by* 
Garniihment of two Months, by Writ <3f 
Pramunire facias y and if they make DeSiult, 
or be attainted (thereof) then they fliall in- 
cur the Pains and Forfeitures contained in 
the Statute of Provifors, made in the thir-i- 
teenth Year of the faid King RJcbard *. 
And by Stat. 7 //. 4. c. 6. it was alfo En- 
adted, ^ That no Perion, Religious nor Se- 

* cular, of what Eftate or Condition that he 
^ be, by Colour of any Bulls containing fucfa 

* Privileges to be difchargcd of Difmes C^t 

* Tithes) pertaining to Parifli Churches ,j: 
' Prebends, Hofpitals or Vicarages, purcha*^ 
« fed before the firft Year of King Richard/ 
^ the Second, after the Conqueft, or fithence 
' not executed, fliall put in Execution an* 

*ny 
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* ny fuch Bulk fo purchafed, or any liJch 

* Bulls to be purchafed in Time to come. 
^ And if any fuch Religious or Secular Per- 
^ £6% of what Eftate or Condition he be^ 

* from henceforth by Colour of fuch Bulls, 

* do trouble any Perfon of Holy Church, 

* Prebendaries, Wardens of Hofpitals or 
^ Vicars, fo that they cannot take or enjoy 

* the Difmes due or pertaining to them, of 

* their laid Benefices, that then fuch Diftur- 
^ bers ihall incur the like Procefs and Pain, 
^ as is ordained by the Statute, made againft 

* them of the Order of Cifteaux in the Sie- 
' cond Year of the Reign of our faid Lord 
^ the King that now is. 

By which laft Statute it appears. That as Cmf€fum9tf 
the Lands of Churches, ^c. founded fince ^f^'"^ *^'* 
the Firft Year of King R. i. as aforefaid, 
cannot plead Prefcription for an abfolute 
Dtfcharge of Tithes; fo neither by reafon of 
this Statute can any Pope^s Bulls purchafed 
before i R. 2. or afterwards, be pleaded as 
an abfolute Difcharge, viz. not only for 
the Owners whilft occupied by themfelves, 
but alfo for their Farmers, Tenants, or Oc- 
cupiers, whether the Eftate was belonging 
to any religious Perfons, or did, or doth at 
this Day belong to any of the fecular Clergy. 

And yet it feems, Tihatsi Real Compofition, RealComftfi- 
if it can be (hewed, may be a fufBcient Dif- Uon. 
charge of the Tithes of fuch Lands, provi- 
ded it was made fince the faid Statute, or 
fince the Time of Limitation of Prefcripti- 
ons ; and alfo provided it was made before 
the Statute i. Eliz. where the Tithes did 
belong to an Archbifiiop, or Bifliop ^ or Stat. 
13 jB//j5. where they belonged to any 

College, 



College, Dean, Dean and Chapter, Arch- 
deacon, Pr<^bchd, Pairfon, Vicar, Sc Sed 
the Cafe of Ingoldsby and Ifyvell^ ^d infra. 
By CompO' As to Difcharges by Real Cdmpofition, we 

fition Reah may obferve. That Tithes de Jure communi 
are not to be paidj either of the Earth or 
the Land itfelf, nor of Houfes or Habitati- 
ons, ^c. eredted upon the Land, or fix'd 
thereto. But by Cuftom Tithes may be paid 
thereof. 
What It is^ Now a Real Compolitiori is, wheti an A-» 
and bow gfeement is made with the Parfon or Vicar^ 
made. together with the Aflent of the Patron oi* 

Patrons, and Ordinary, That certain Lands 
fliall for the Future be difcharged from the 
Payment of Tithes, in Specie, by Reafoh of 
a Recompence agreed to be paid oi* made to 
the Parfon, ^c-. in Refpeft thereof in Money^* 
either as an entire Sum, or as an yearly Pay- 
ment, or by Settlement of Lanas upon tM 
Incumbent and his Succeflbrs for ever, of 
by doing fome other Thing that will be of* 
Advantage to the Parfon or Vicar, to whom 
the Right of Tithes doth otherwife belong. 
See Dr. S Stud. Lib. z. c. 55. March. 87, 
AntientJy. ^Jon. 36S. and that Lands might antiently 
be difcharged by fuch Compofitions, fee 
Kegifter of IVrits^ fol. 38. and Bt%. Nat. 
Brev.i./^. 
What Cowpo- But fuch Compofitions to make it bind-* 
fithfts are jng, as to the Succeflbrs, muft be made ei-» 

good, cf net. ^jjgj. ijy D^^^ ^j^jgy jj^j^j ^j^j gg^j^ ^^ tjy 

Fine in the King^s Courts. Hob. 176. 

It alfo ought to be by apt Words ^ for 
if the Words of fuch Contrad or Agree- 
ment be quod partes pr<edi£P inter fe convene^ 
^ runt^ this is not fufficient to make it a Real 
2 Compo- 



Compofition^ fo as to bind the Succefl&rs^ 
although theBiihop ealls it Kealis Qmpofitioi 
for his calling of it fo, will not alter the 
N'ature of it ^ but notwithftanding the Bi-« 
ihop^s Confirmation, it ihall ftill remain as a 
Perfonal Agreement, binding and obliging 
the Parties thereto only, and mall not be ex- 
tended to Succeflbrs, &r. See Marjb 87. 
^cdre Mldmay^ Cafe in Hutton. 

And if the Parfon or Vicar make any 
Compofition with his Pariihioner, without 
his Patron and Ordinary, it ihall bind only 
for the Parfon's Life, and during his Incum- 
bency. See Kep. Camn, 392, 393. 

This Compofition is either between the 
ParfcMi and his Pariihioner, or inter Ckricosi 
if it be between the Parfon and his Pa- 
riihioner, and it be touching Tithes pait, 
the Compofition is good, though it be with- 
out any Confideration at all. But if it be 
touching Tithes to come, it may be good 
as to a Payment of Tithes only in Part, 
but cannot be good as to a Non-payment of 
any Tithes at all ; nor is it good in Part, 
^c. without the Bifhop's Approbation and 
Confirmation. 

If the Compofition be inter QerJcos^ and 
the Tithes be Perfonal Tithes, it will not 
hold good ; but if they be Predial Tithes, 
the Compofition will hold good, if the Ap- 
probation or Confirmation of the Bifliop of 
the Diocefe be had thereto. 

From whence it appears, that a Compofi- 
tion for the remitting or taking away the 
Tithes entirely, is not good in Law. But 
a Compofition with the Parfoa or Vicar, 

to 
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tot si^t nam 0f vjismy &c. 

to have only the thirteenth Sheaf for his 
Tithe, was held to be a good Compofition, 
and to bind the Farfon. See Bfigf^e^ Vm^ 
[MS Lawy Chap. 27. 

A Compolition may likewife avoid the 
Payment of Tithes in Rind. And if it be 
made with a Parfon or Vicar to pay a ilfo- 
dus decimandi^ which hath continued Time 
out of Mind ; here Cuftom being equiva- 
lent to Law, makes it good, and it fiiaU 
bind the Parfon and his SucceffiMTs. See 
8H6. 22,23. 9H.6. 17. 6B.i. 27. 17 
£.3.11. 12H.4.13. 19H.6. 75. 31 H. 6. 
28. 34H6. 36. 3SlL6. s. zSH.S.'j. z*j 
H. 8. 20 ^ 21 accorf. 

So that a Modus on a Park, not Time 
out of Mind, ^c. is properly no iMJwfcj, but 
may be refufed by the prefent Incumbent. 
For a Modus cannot begin at tUs Day, or 
within Time of Mind ; but though a Modus 
decimandi cannot begin at diis Day, but 
muft be by Prefcription , yet a Compofi- 
tion (Perfonal) may be made, which ihall 
bind, during the Life of him that made it. 
See March. 87. 

P* And note J a Real Contraft, or Compofi- 
tion,' although it be made between Spiritual 
Perfons, is only determinable at Common 
Law. Vide ibid. And it is faid, that after a 
Compolition is duly and firmly made, if the 
Lands be transferred or granted to another, 
the Feoffee, or Grantee, ihall have the Be- 
nefit thereof i Jon. 268. 

It was found by Special Verdi6t, That the 

Abby of Fountainesy of the Order of Cefterti^ 

ansy was, before the Council of hatetan^ 

^ feized 



Compofitlons 
determinable 
cnfy af Com-' 
mm Law. 



Between an 
Jbbot and a 
trehend* 



5C|)e Hatl) of %itf^tSy &c. 209 

feized of the Grange of S. within the Pre- 
bend of R. and that between the Years 
12x6 and 1261. a Compofirion was made Ftrfi^and 
between the Abbot and Convent and the 
Prebendary of the faid Prebend, that the 
faid Abbot and Convent fhould for ever be 
free from the Payment of any Tithes of the 
Lands, which they tilled at their own Charge, 
within their faid Grange, Anno Dom. 121 6. 
and that they ffiould pay Tithes for all o- 
ther Lands there and elfewhere j and that 
the faid Abbot, C^r. Ihould pay annually to 
the faid Prebendary and his Succeflbrs, the 
Sum of five Marks : And the faid Verdid 
further found. That Anno Dam. i359- ^^ 
ther Compofition was made betwixt them. Second Comp9- 
reciting the former, (but they do not find J^^'^"' 
that it was confirmed by the Patron and Or- 
dinary) and by this later Compofition, the 
Prebendary and his Succeflbrs were to have 
their Eledion for all Times to come, yearly, 
either to receive Tithes in Kind of Corn or 
Grain, arifing within the Places aforefaid, 
as well of Lands in the Hands of the Ab- 
bot, as in the Hands of the Tenants, or elfe 
five Marks to be paid in Lieu thereof, fo as 
fuch Eleftion was notified to the Abbot, or 
any of the Monks, ^c. in the Prefence of 
a Proftor or of two good Men^ and when 
Notice was fo given, the Prebendary was to 
be content with the faid iive Marks, i^c. 

In this Cafe the Court were of Opinion, (f '^''%^''': 
that the fecond Compofition d'd not affeft J^^.i,;;;'^ 
the Succeflbrs of the Prebendary, and there- 
fore the Abbot was not bourd by it. And 
the Reafon why the Succeflbrs^ of the Pre- 

P beadary 
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bendary were not bound, feems to be, becaule 
by the firft Compofition the Prebendary was 
only bound quamdm propriis Mambus^ ^c. 
and by the lecond Compofition, the five 
Marks go in Recompence of all, whether in 
propriis tnanibtis^ or in the Hands of Tenants. 
Secondly, the Court held. That the Power 
of Eledion was gone, becaufe it cannot be 
made according to the Compofition ; and 
that therefore the firft Compofition fliould 
ftand quoad the Lands in propriis tnanibus ^ 
and for the others Tithes in Kind may be 
taken as before , and Judgment was given 
accordingly. See Hardr, 381. Ingoldsby v. 
iVyvell^ ec. 
^f^Bjpops, But note j if any Real Compofition hath 

Sm^i eIiz. ^^^^ ^^^^ w*^^ ^^y ^rchbijhop^ or Bijhopy 

and vjith fince the I ft of EUz. or with any Dean and 

DeaKSy &c. hy Chapter j College^ Arch-Deaconj Prebendary^ 

ijEliz. Parfon^ Vicar^ ^c. fince the 13 th of E/iz. 

the fame is void, or at leaft voidable, by 

thefe Statutes, as to all Succeflbrs whatfo- 

ever. 

For by the Statute 1 Eliz^ Archbijhops 
and Bijhops'^ and by Stat. 13 Eliz. c. 10. All 
Collegiate und other Ecclefiaftical Corporati- 
ons, aggregate or fole, are reftrained from 
making any Grants, other than for one and 
twenty Years, or for three Lives, with other 
Qualifications. Vide pofi. 
2To real Com- }^ ^7 Car. I. JB. R. the Cafe of one 
ftyption^ tbofo Hitchcock was thus : A Vicar contraded 
Kdmid. with a Parifhioner by the Words Inter fe Con^ 

"oenerunt^ the one to take, and the other to 
pay, fo much for Increafe of Tithes 5 and the 
Bifliop confirms this as a real Compofition, 

be- 



5EDe lUB) of Xitt^Sy &c. 211 

being for the Advantage of the Church. 
The Vicar died, and his Succeflbr fued for 
a Performance in the Spiritual Court , and 
in this Cafe a Prohibition was granted, and 
it was held to be no real Compofition (altho* 
the Bifliop called it fo) but only a Perfonal 
Agreement. 

And note^ in that Cafe it was faid. That Triahh ai 
fuppofing it had. been a real Contrad, and Comm<ntUvt 
made between Spiritual Perfons, and only- 
concerning Spiritual Things, that yet it was 
fueable only in the Courts of Common Law, 
and fhould not bind either the Succeflbr of 
the one, or the Heir, i^c. of the other. See 
Parfons Law 252. i Leon. 128. 

But where a Man fowed his Lands with p^^f ^> '^ 
Com ; and afterwards the Heir makes a Com- 
pofition with the Parfon or Vicar, to have but 
the 13 th Sheaf for his Tithe 3 this was held 
to be a good Compofition, fo as to bind 
the Parfon (but not his Succeflbrs.) And Tet Tenant In 
if afterwards the Heir doth endow his Mo- ^'^'\J"% 
ther of the third Part of the Lands, the Mo- *^''' ^"^'^^ 
ther fliould have the Benefit of this Com- 
pofition, although flie came in by a Title 
Paramount, and antecedent to the fame. 
Parfons Law 251. ^ 

A Parfon did covenant with A. his Exe- IfParfin 
cutors and Affigns, that for lo.. to him ^^XJ^^ 
paid every Year by A his Executors, or Al- Executorsy 
figns, that he, his Executors and Affigns, &c. it blndsi 
fliould be quit of the Tithes of fuch Lands, 
during the Life of the Parfon. A pays the 
10 5. yearly to the Parfon, which he ac- 
cepts 5 and afterwards A. makes B. an In- 
fant, his Executor, and died j and Admi- 

P z niftratioft 
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niftration, durante minore at ate of the Infant, 
was committed to another, who leafed the 
Lands at Will. The Parfon libelled in the 
Spiritual Court, to have Tithes in Kind of 
the Land ; and the Court of B. R. upon 
Motion, ^c. awarded a Prohibition, and 
adjudged, 

I, That the Agreement and Compofition 

did bind the Parfon during h-s Life. 

a. That although the Affignee could not 

fue the Parfon upon the Contrad; 

Yet, 

Suit thereon 3- He Ihould have a Prohibition to ftay 

i> B.R. &c. the Parfon's Suit in the Spiritual Court. 

4. That the Parfon may have his Re- 
medy here for the 10 s. yearly, upon 
the Con trad. 

5. For that he could not have Tithes in 
Kind, becaufe of the Compofition. See 
Parfons Law^ 252. and Sfiell and Befi-z 
net's Cafcy zndFulder and Grtffin's there 

^ cited. 

Alfo an Agreement between the Parfon 
and his Pariihioners, is a good Caufe for a 
Prohibition^ where the Parfon libels againft 
his own Agreement. See i Leon. 151, £?r. 
Combcpm by A Parfon grants to his Parifhioners by Pa- 
Paroh rol, that they may have their Tithes by 

Way of Retainer for three Years 5 and 
this was held good. But otherwife it is, if 
the Agreement had been to have, or retain 
them, as long as the Parties fhall live ; fee 
Telv. 94, 95. banner and 'Small^s Cafe ad- 
judged accordingly i and zCro. 417. accords. 
I * See 
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5ee alfo i Salk. 144. The Cafe of a Com- 
pofition for Tithes, ^amdiu ambobus parti- Quamdiu. 
has placuerit^ ^c. 

And note; as every Jllbdus Decima^di is ^ Modus ;j»- 
by Prefcription, fo it is intended to have its P^^""^ ^•"'' 
Commencement upon fome Compofltion or f^^^*^^ 
Agreement, at the firft made for a valuable 
Confideratioh, with the Parfon or Vicar, 
€?c. and therefore although Tithes in Kind 
have been paid for twenty or thirty Years 
together, yet fuch Payments fhall not deftroy 
a Modus. (Which, if reafonable, is always 
fuppofed to be founded upon a real Com- 
pofltion.) And fo it was adjudged in the 
Cafe of Mildmay and flutton. Mic. 6 Jac. i. 
£. R. See Parfons Laiv^ 153. See alfo 
NoweJl and Hicks' s Cafe, ulnft.Ssz. and 
Fitz.Tit, Judgment J 133, and 155. When a 
Cuftom creates an Inheritance, it cannot be 
waved or annulled by Payment, or other 
Matter in Pais. 

And note ; it is agreed for Law, in Dr. Titles change- 

£5 Stud. That if it were ordained by a ahh by Law. 

Law, That Payment of Tithes in Kind 
IhouJd ceafe, and that every Curate, ^c. 
Ihould have affigned unto him fuch a Portion 
of Land, or fuch a Rent or Annuity as 
ihould be fufficient for his Maintenance ^ or 
that every Pariihioner ihould give a certain 
Sum of Money towards the Maintenance 
of their Curate, ^c. fuch Law would be a 
good Law, , 

From whence it follows, that if Tithes Compophns 
may be fo changed, by a pofirive Law, .into real founded 
9. Rent or Annuity, or other Provifion of on Cufim^ 
p 3 Mainte- 
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Maintenance, ais aforefaid, there is no Que- 
ftion to be made) but a Compofition made 
with the Parfon or Vicar to pay a Modus 
Becimandi^ which hath continued Time out 
of Mind, (Cuftom being equivalent to Law) 
it is good as a Modus or Cuftom, and ihall 
bind the Parfon and his Succeflbrs; atid 
fee 17-B. 3. II. 41-^.3.27- i^H4. 13. 
8H. 6. 12. 9H 6. 17. 19 H. 6. 75. 31 H. 6. 
^8. 34 H. 6. 36. 35H. 6. 5. 26//. 8. 7. 27 
H 8. 20, £? 21. agree herewith. 

But note ; neither a Modus Decimandi^ nor 
a Compofition Real, can begin at this Day, 
btll muft be by Prefcription j and yet at this 
Day a Compofition or Agreement to accept 
of Money, or other Things, in I^ieu of 
Tithes, may be made for Life or Years, ^c. 
as aforefaid, and fhall bind the Parties ac- 
cordingly. 

And if any Parfon or Vicar doth make 
fuch Compofition for the binding of himfelf 
only during bis ^me^ he fhall not be bound 
thereby, but only whilft he is refident and 
ferving the Cure, without being abfent there- 
from by the Space of eighty Days in the 
whole Year. And fuch Compofitions are, at 
beft, no more than Perfonal ylgreements. 
Real Compc So that all Real Compofitions^ as well as 
fti(ms refihed Bulls, Grants, Canons and Ecclefiaftical 
intoCupm, Conftitutions, feem now refolved into the 
General Rule of Prefcriptions, /. e. not to 
be of any Force, but where they have been 
ufed Time out of Mind. And as a Cuftom, 
or Modus Decimandi^ cannot begin at this 
Day, fo neither can a Real Compofition. 

I hav^ 
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I have already, in the foregoing Chapter, Prefcripthns 
Ihewn what Prefcription is, and wherein it p ^^^,. 
differs from, or agrees with, what is com- or^do^non *' 
monly called Cuftorn. And that a Prefcrip- Decimando. 
tion refpeAs one Man, or fome few in par- 
ticular : But a Cuftom extends to many, as 
a County, Hundred, ^c. alfo that a Pre- 
fcription is Perfonal, and made in the 
Name of a certain Perfon, or his Anceftors, 
or thofe whofe Eftate he poflefles : But a . 
Cuftom is always local, and alledged in no 
certain Perfon, but only. That within fuch 
a Hundred, Manor, ^c. there is fuch or 
fuch a Cuftom. See ^Coke^ Froijim and 
CraUbwovd's Cafe. 

We may alfo ftirther obferve. That Pre- 
fcription is fometimes called a Publick Pri- 
'vilege^ and Cuftom may well be denomina- 
ted private Common Law. And that both 
Cuftom and Prefcription will fupport either 
a Modus Dccitnandi^ or a non Decimando. 

That either a Cuftom, or Prefcription, De 
Mode Decimandi^ may be good, none at thi« 
Day will deny ; and it may eafily be proved 
to be alfo good De non Decimando. For In- 
flance : It is admitted that Spiritual Per- De non De ' 
fons may well prcfcribe in Non Decimando^ cimando, 
and fo may their Farmers and Tenants, ^*^^«^^' 
and hence it is that a Parfon of one Parifh, 
having Glebe in another, may prefcribe in 
non Decimando for fuch Glebe. See i Roll. 
Abr. 65s. H ^. 5. 

So a Bilhop may prefcribe in non Deci- 
tnandoy fo as to be difcharged of Tithes for 
himfelf, his Farmers and Tenants at Will, 
for certain Lands in the Parifti or Dioccfc 

P 4 of 
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of another. See 2 Co. 44. adjudged. And fo 
Micb. isj^c. I. the fameCaie or Point came 
again in Queftion, and adjudged, and a Pro— 
Blj^hops^ hibition granted accordingly. And fo Micb. 

13 Jac.i. in another Cafe. See \Koll.Abr. 
653. H. 3. 

And fo was adjudged the Cafe of the 
Bifh'.^p of Lincoln and Cooper^ Cro. 11%. 216. 
and I Leon. 248. And though it appeared^ 
"^ That in the Time oi Ed. 6. the JVlanor was 
granted to the Duke of Somerfet in Fee, 
and after regranted to the Bifhop ^ yet it was 
' held, 1 hat the Prefcription De non Deci^ 
tnando was not deftroyed. 2 Danv. 619. 

P^' 3. 

But if the King has Lands difcharged of 
Tithes by Prefcription, and he aliens thenii, 
the Prefcription is deftroyed, though the 
Lands come to the King's Hands again by 
Efcheat, or otherways. See /i^rir. 314. Sed 
^ure Legem. 

Dean and That a Dean and Chapter may prefcribe 

Chapter. in non Decimando^ fee Wnch. 65. Cro. LU%. 
475. iWb(?r 425, 431. Alfo, when Lands 
are fo difcharged by Prefcription /;/ non De-- 
cimando^ in the Hands of a Spiritual Perfon, 
if he leafes it for Years to a Layman, fuch 
Leflee may alfo prefcribe in non Decimundo^ 

i%eh Leffees. becaufe the Lands are difcharged in VaBo, 
See zCo.2s. adjudged. And fee alfo Cro. 
El 475 J 5115 512* Moorzi% 598. Hob. 42. 

O^Wers. So the Copyholders of Inheritance, who 

hold of a Bifhop, Sc. as of his Manor, may 
prefcribe, that the Biftop and his Predecef- 
fors, feized of the faid Manor for themfdves 
and^heir Tenants, for l-ifeor Years, and Te- 
nants; 
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nants by Copy of Court Roll of the faid 
Manor, Time out of Memory, Sc. have 
been difcharged of the Payment of Tithes 
for their Lands Parcel of the faid Manor* 
For this isagoodPrefcription, and the Copy- 
holders Ihallbe difcharged of Tithes thereby- 
for their Tenements are Parcel of the D^- 
tneafns of the Manor, and this might com- 
mence upon a real Compofition for the whole 
Manor. See i Roll. Abt, 653. H 7. and fo 
Cro, LI 704, 784, S. C. y S. P. adjudged, 
and fo is Moor 844. and Telv. 2. by three 
Judges againft one ; fee alfo Noy 132. 

And altho' Laymen, as^tisfaid, were not Trefcrlptlmu 
capable of Tithes in Pernancy at the Com- hedtfchafgtdyf 
mon I -aw, yet 'tis admitted. That at Com- -^'**'^* 
mon Law they were capable of a Difcharge 
of Tithes in their own Hands, with Confent 
of the Incumbent, Patron and Ordinary, 
'Dtz. by Grant or Compofition. See 8 jB. 4. 
14. Rfj. 38. Bro.Difmes 93, ^c. 

Alfo ''tis generally allowed. That by the A^d De Ma- 
Common Law a Layman might prefcribe do Dcciman- 
De modo Decimandi. See z Co. 44. 13 Co. ^*- 

For Inftance : A Layman may prefcribe. 
That he, and all thofe whofe Eftate he hath 
in the Manor of B. Time out of mind have ^^^* "• *''!^ 
paid to the Parfon for the Time being, a cer- Ln51 
tain Penfion yearly for Maintenance of Divine 
Service there, in Satisfaftion of all Tithes 
renewing or arifing within the faid Manor; 
and further may prefcribe. That he, and all 
thofe, whofe Eftate he hath in the faid Manor, 
Timeout of Mind have ufed, m refped of the 
laid Penfion fo paid to the Pkrfon, to have 

the 
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the tenth Part of all the Corn within the 
faid Manor, or any other Part thereof, or 
of all the Lands holden within the faid 
Manor 5 and fuch Prefcriptions are allowed 
to be good. For it fliall be intended. That 
at the Beginning the Lord had all the Lands 
and Tithes in his own Hands, and after- 
wards gave the Tenancies to hold of him 
retaining the Tithes. So that now he takes 
only the Tithes by Reteiner, which he had 
before in his own Hands. See 3 Cro. 763. 
Pigott V. Sympfon. 

And of this later Kind of Pre:fcription, for 
the Lord to have the tenth Shock of Corn 
from his Tenants, there is this Reafon alfo 
given, viz. becaufe he has it not as Tithes, 
but as Parcel of his Manor, and as a thing 
appurtenant thereto ^ for tho' *tis faid, a 
Layman could not by the Common 
Law have Tithes, as Tithes, (^quia Sacra 
S Dedita DeoJ yet it was allowed he 
might have the Tenth Shock, or Sheaf of 
Com, ^c. as a temporal Profit Apprender, 
and fuch Tenths might well be, and pafs as 
Parcel of a Manor. But it is otherwife of 
Tithes, for they cannot be Parcel of, nor 
appendant to a Manor, as was adjudged in 
U^inf comb's Cafe, 3 Cro. 293. See 10 JS. 3. 5. 

And for this Reafon it is, That a Lay- 
man cannot prefcribe generally in himfelf 
and all thofe whofe Eftate he hath in a Ma- 
nor, to have any Tithes appertaining to the 
fame, without fomc fpecial Matter ftewed, 
as a Conipofition Real, or other Satisfaction 
or Confideration for the fame, as afordaid. 
Vide anU of Qompfitions Keal 

And 



^e Ham of %itf^tSy &c 219 

And for the fame Reafon it is, That a 4nJ rf Dcci- 
Layman cannot prefcribe to have Decimas ""*'" ^•^" 
^JGarbarum^ or Tithes of Sheaft of Corn j but Jf™^, carT 
^tj> admitted, a Layman may have Decimam i>aruai. 
Garbanij or the Tenth Sheaf of Com. See 
for this 2 Q?. 45. and 3 Cr(?. 293, 599, 

But note 5 where the Prefcription is to ^7,^^ ^^ \^ 
have Decimam Garbam^ this is always to be ^^;^ nohphb- 
underftood as a Lay Fee to be taken after fianding fmb 
the Parfon's Tithes fet forth, Sc and is not ^refcriftiosu 
to be intended the Tithes. For in fuch 
Cafe, the Land, notwithftanding fuch Pre- 
fcription, fhall be Hable to pay Tithes to 
the Parfon, or other Proprietor of the 
Tithes of the Parifh where the Lands do lie. 
See 44 y4ffl 25. 

But a Layman may at this Day have a a Layman 
Portion of Tithes within a Parifli, by Grant may have a 
from the Crown, laying a Prefcription, or ^''^ <f 
Unity of Pofleffion, Time out of mind, ^c. Sl?^'** 
in fome of the diflblved Religious Houfes, 
who were feized of fuch Portion of Tithes, 
and which by the Diflblution of Monaftcries, 
^c. came to the Crown, and was granted 
by the King to fuch Layman, who claims 
by, or under fuch Grant. See 4 Co. 35. 
I Roll. Ahf. 657. 

Alfo, if a Layman Grants Parcel of his Layman pre- 
Manor to a Parfon in Fee, and the Parfon /^'*" ^ ^ 
with Aflent of the Ordinary, without the 7«'^</3^'>^'* 
Patron Q^u^re if he himfelf was not Patron?) 
in Cohfideration of that Grant, grants to 
him. That he Ihall be quit of Tithes for the 
Reiidue of the Manor ; and it afterwards 
happens. That he, or his Affignee, is fued 
in the Spiritual Court for the Tithes of this 
4 Manor^ 
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Manor J they may have a Prohibition, altho* 
the Gfant was made before Time of Me- 
mory, if he has always fince continued to be 
quit of Tithes. See 8 E. 4. 14. Btz. Nat. 
Br. 41. G. 3. 3- -E". 3. 17. 16 E i. An- 
nuity 24. 
/ff Cpfidira- So, if the Lord of a Manor hath always 
ticn of Lands, held his Manor difchargedof Tithes, in Con- 
*^- fideration that the Parfon*s Predeceffors be- 

fore Time of Memory, or in antient Times, 
had divers Lands in the fame Parifh, of the 
Gift of the Anceftors of the fa id Lord, of 
which the Parfon is feized at this Day in 
Fee ; here, if the Parfon Sues for Tithes 
of the Manor, the Lord may fhew this fpe- 
cial Matter, and how that the Parfon and his 
Succeflbrs, Time out of Mind, have holden 
thofe Lands, i^c. of the Gift of one of his 
Anceftors, or whofe Eftate he hath in the 
faid Manor, &c. in full Satisfa&ion of the 
faid Tithes ^ and the Proof that the Lord of 
Prw/ v.infar. the Manor gave the Lands, and that no 
Tithes have been paid, is at this Day good 
Evidence to prove the Surtviife of the Prohi- 
l)ition. That he gave them to the End, that 
Tithes of the faid Manor Ihould never be 
paid. See 13 Co. 15. 
rrefcfipiknfor Yet when a Prohibition was granted upon 
a Layman u this Suggcftion, That one being a Layman 
J^^'jJ^j^J^ was feized of the Manor of D. and that he, 
hgraapWn. ^"^ ^'^ ^^^^^ whofe Eftate he had. Time out 
of Mind, ^c. had ufed to have the Tithes 
within the faid Manor, and that therefore 
he, and all thofe, whofe Eftate he had, have 
ufed to maintain a Chaplain in the Church 
of ^ a Confultation was pray'd. 

Firft, 
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Firft, becaufe it was not alledged, That 
the Church of ^. was within the fameParifli 
where the Manor was ^ and fo it was no Con* 
fideration to the Parfon, that was the Plain* 
tifK 

Secondly, becaufe it doth not extend to 
the Maintenance of the Chaplain, fo long as 
he claims the Tithes, Time out of Memory, 
Vc. 

Thirdly, Becaufe the Defendant had not 
(as 2 Ed. 6. direfts) proved the Maintenance 
of the Chaplain within the 6 Months, but 
only the Refidue of his Suggeftion ^ this be- 
ing the principal Matter to make this Sug- 
geftion good. 

And a Confultation was awarded per Cu- Quxrt $f 
riam^ upon this laft Exception; and Coke faid g^^, 
it Ihall be granted for the other Exceptions 
aifo. I Roll. R. 2. Sed ^^re inde. For it 
feems the Senfe of the Court was. That if 
the Suggeftion of maintaining the Chaplain 
had been proved, the Prefcription had been 
allowed, as founded on a good Confidera- 
tion. 

And as a Manor may be difcharged of ^ ^^j^ p^_ 
Tithes againftthe Parfon, upon the Account rjjfo difibarged 
of a Penfion paid by the Lord, or Land «/»«» a Cu- 
given, fo may a whole Parifli or Hamlet be ^^^' 
difcharged or this or that Sort of Tithe, as 
of Wood, Hay, &c. upon a Cuftom, That 
all the Parfons of the Church of D. Time 
out of mind, have had fuch Lands, Parcel of 
the Manor of H. in Recompence of this or 
that Sort of Tithe within the faid Parifh or 
Hamlet, altho' all the Lands within the faid 
Fari/h, fSc. do not at this Day belong to • 

the 
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the faid Manor. See 3 Oe?. 587, €^ 736. 2 

>wtf/, &c. V. ^^^ ^^ ** ^^^^ ^^ '^^ fufficient for the Pa- 
Supra. rifliioners to alledge. That the Farfons have 

had fuch Lands in Recompence of fnch 
Tithes not pay'd within Memory, ^c. And 
that it is not nec^flary to (hew how or by 
what Title the Parfons had the Land : But 
if they had it in another manner than in 
Satisfaction of Tithes, the Parfon himfelf 
ought to (hew that. See Moor 911. 

But note ; the Courts of Common L,avrg 
not duly attending to the Reafons of former 
Refolutions, have fomewhat Taried from 
them in their later Judgments. 
Cufiomsofdif' See 4 Mod. 341, 344. A Cuftom to be 
thatgi^ &c. exempted from the Tithes of Underwood 
ufed in a Pari(h for fencing Corn is good, 
but then you muft (hew that the Tithes of 
the Corn are paid by you to the Parfon ; 
and Ibid. 336, 340, a Cuftom in non Deci^ 
tnando^ Sc. may be good for a particular 
Thing, &c. but then you muft (hew that 
the Parfon has a fufficient Maintenance be- 
fides- Fide poft. 

W here there is a Prefcription to be difcharg- 
ed of all Tithes of Hay-Ground, viz. of all 
the Meadow in the Pari(h, in Confideration 
that the Parfon had certain Acres of Meadow 
to his own Ufe. Here, if any Arable Lands are 
converted into Meadow, the Prefcription (hall 
not extend to difcharge them^ as was adjudg- 
ed in one Conyers^s Cafe, cited in Hutton 58. 
Modus hy a ^^^ ^^ ^ whole Par4(h, fo a private Per- 
p^^'Oate Perfon fon may pay a Modus for his Lands, or fome 
for hit L^nds^ Part thereof, viz. a certain Rent or Sum of 
fiic- Money 
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Money, or other Confideration, and by that 
Means be difcharged from the Tithes arifing 
on fuch Lands. But this Rule is generally, if 
not always, to be obferved, viz. That as a 
-Layman c^not diredly prefcribe innonDeci' 
mando^ fo to maintain a Prefcription de modo 
Decimandi^ he muft prefcribe to the doing 
or paying of fomething Time out of mind, 
to the Benefit of the Panon, to whom Tithes 
in Kind were otherwife due and payable. 

Therefore when one prefcribed, That he ConfiderMtion 
ought to be difcharged of Tithes, in Confi- *o^g<^^^ni 
deration that he had ufed. Time out of Mind, -J, %^^ *' 
to employ all the Profits of the Land in the 
Reparation of the Body of the Church, and 
to find all Neceflaries for the Church ; this 
Modus was adjudged not good, becaufe the 
P^arfon had thereby no Recompence for his 
Tithes. But otherwife it would have been, 
if he had ufed with the Profits to repair the 
Parfon^s Chancel ; for that the Parfon, being 
otherwife charged with the Repair thereof 
hath a Benefit thereby. See i KoU. Abr. 
649, 6^ 650. 

So when one prefcribed to reap Corn, 
and to make it into Sheafs, and to fet forth 
the Tenth Sheaf at his own Charges, and to 
cut his Hay, and to fever it firom the nine 
Parts, at his own Charges, in full Satisfadion 
of the Tithes of his Corn, Hay, and Wool, 
it was adjudged infufficient for the Wool 5 
for the other two were due of Common 
Right 3 and fo the Parfon had nothing for 
the Wool ; and by Confequence the Pre- 
fcription is a non Dccitnando a$ to that, and 

there- 



therefore bad See 13 Co. 45. See alfo z 
Salk. 656^ 657. 
A Rate to the And Upon the fame Reafon the Court 
ReHer^ &c. held. That a Prefcriptidn to pay a Rate to 
»o Difchatge. ^^g Rcdlor, will be noDifcharge of the Pay- 
ment of Tithes to the Vicar. 3 Bulftr. 2.2,0. 
And the Payment of five Shillings yearly to 
the Parifli-Clark, is no Confideration of a 
Prefcription to be difcharged of the Tithes 
due to the Parfon. 3 Cro. 11. 
Tit payment But where the PlantifF in a Prohibition 
if one that has fuggefted. That the Prior of N. was feized 
a Foftion of ^f ^ Manor, and of the Tithes Jimul & fe^ 
VSj/ea- ^^/rasof a Portion of Tithes, and that he 25 
gai'fift the H. I. granted the faid Manor and Tithes to 
Parfon. one E and his Heirs, rendring Rent ^ and 

that the Heirs of the faid R afterwards 
granted Parcel of this Manor, with the 
Tithes, to one S. rendring five Shillings Rent; 
and fo brings down a Title from the faid *$•. 
to the Plantiff in the prohibition, and con- 
cludes that the faid F. and all thofe whofe 
Eftate, (3c. did pay the faid Rent to the 
faid Prior, and fince the Diflblution, to the 
King and his Affignes, in Difcharge of ail 
Tithes. It was objected. That the Plaintiff 
here would infer a Modas by the Payment 
of the Rent to the Prior, £^r. which will 
not do ', for, unlefs the Modus doth go to the 
Perfon, who by Law ought to have the 
Tithes, or for his Benefit, it is not good. 

But it was anfwered, and agreed by the 
Court, That in this Cafe it doth appear, 
that there was a Modus in the Prior, which 
being received till it came to the Crown, it 

continues 
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continues good, tho' it be now paid to 
others. For // a Modus be payable to him 
who both the Right of the tithes^ though 
ii be not to the Parfon of the Parijb^ it is 
wpU enough, efpecially as it is here, being 
alledged to be a Portion of Tithes belonging 
to the Prior ^ fo that it cannot be faid. That 
the Parfon had not ^id pro ^o. For he 
had nothing at firft, and the Compofition 
being made with the Prior, the PlamtifF is 
only to (hew a Payment to him, and to 
tfaofe who have his Right. See the Cafe of 
Ja^es and Trollop, z Mod. Rep. 320. and 
SkJnner's Reports 51, and 239. 

But in another Cafe, when for a Frohi« 
bition it was fuggefted, that the Dean and 
Chapter of Cariifle were feized of a Manor, 
whereof the Place whereout Tithes are 
demanded is Parcel; and diat the Defendant 
againft whom Tithes are demanded, is Co- 
pyholder in Fee pf thofe Lands, and that 
aU the Tenants of that Manor had been dif- 
charged of the fourth Part of their Tithes 
of alt their Lands, in what Place foevcr they 
did lie, paying fo much to. the Lords of 
the faid Manor for Quit-Rents ; a Prohi- 
bition was denied ; for per Curiam^ It can- 
not be, that Lands held of other Lords, 
fliould be difcharged of Tithes by the Pay- 
ment of this Rent. And it doth not appear Modas voli 
that the Payment to the Lord was in any /«; lpf»^ 
other Manner than as his Rent only. JVil- *^'^^y^ *^^ 
kinfon v. Richardfon. i Sid. 258. and i Keb. 
906. 

Alfo a Modus 6r Prefcription claimed 
thereon, flxall be void for its Incertainty, 
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ec. as a Modus to pay 4j. of every Day's 
ploughing of Wheat, and aj. for every 
Day's ploughing of Barley, was held to be 
void for the Incertainty, it not being aver- 
red how much every Day's ploughing did 
contain, i Keb. 612. 

So a Modus payible on, or abotitioxXiA 
Day, is not good, for thfe Day ought to be 
certainly aUedged. See BUchet aiid mnney i 
Cafe, S'rin. iiG^o.i. if* Cane, new Cafes in 
Law and Equity, $73fj 3 7'5- ■ 

So if a Man prefcribe to pay one Penny, 
6r thereabouts, for the Tithes of every Acre 
of Arable Land j this is not good by Reafon 
of the Inccrtainty. See 2 Kott. Abr. 265. 
Alkn's Cafe, per Qiriam. 

Alfo a Modus muft be as certain, as the 
Thing deftroyed or loft by it. 

And therefolx a Mo^s to pay 2 j. ta the 
Pound of the improved Rent, in Lieu Of 
Tithes, is ill. See 2 &ilk. 6j6, 657. 
So if mftn' And fo it is, if the Modus claimed appears 
fonaUe, &c. to be unreafottablc; as that all Perfons ha- 
ving Lands within (bch a Town, but not 
ihhabittag within the fame Town, fhall pay 
4^; an Acire only, in Satisfadion of all 
Tithes, wasr held an unreafonable Cuftoth. 
For that it igave greater Privileges to Fo^ 
reigners, not inhabiting within the Town, 
than it did to the Inhabitants therofelves s 
■which by Reafon of their Refi^tfjr are 
obliged to greater Charges, towatds Cborch 
Reparations, Ornaments, i^c See i Lev. t\6. 

Bawdry v. Bufheh ■ 

BowaCufiam ^jfo ajj^ ^ Cuftom 6r Ihrefcrifition Con 

lltSZ a 1M«0 to be difcharged of Tithe, is 
jniwe. crcatea 
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created by Continuance of Time, yet it may 
be afterwards loft by Difufer, Nonpayment 
of the Confideration, or other wife ^ and in 
fuch Cafe, the Parfon may have his Tithe 
in Kind. For Cuftom and Prefcription may 
be loft, as well as gotten, by Time. 

But an Interruption of the Ufage for Not, if p^ oof 
fuch Time only, as doth not deftroy the may he of it. 
Poffibility of making Proof that fuch a Cu- 
ftom or Prefcription has been, does riot 
deftroy fuch' Cuftom or Prefcription 5 per 
Coke. I Bulf 24.0. 

For otherwiie a Leflfee might pay Tithes 
iu Kind, where there is only a Modus due, 
and thereby bar his Leflbx of the Benefit of 
the Modus in After-Time, which ought not 
to be. I Roll. Rep. 176. 

Alfo a Modus may be loft by the Altera- Of Miih. 
tion or DeftruAioa of the Thing for which 
it was paid ,* as if there be a Modus to pay 
a certain Rate for the Tithe of a Mill, it 
may be loft. 

' As if two Fulling-Mills be under one 
Roof^ for which a Rate-Tithe Has been 
paid. Time put of Mind, and thofe Mills 
are afterwards altered and made into one 
Corn-Mill, the Modtis^'M is faid, is gone: And 
Tithe mpft be paid in Kind for this new 
Mill. 

So if there be but one Pair of Stones jn 
a Mill? and z Modus is to pay a certain Rate 
for them, and then another Pair of Stones 
is put into the fame Mill, it is faid that 
Tithes muft now be paid in Kind. See 
JBrownlo. 32. 



0.2 



So 
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So if one be difcharged from the Pay- 
ment of Tithes for two antient Corn-Mills, 
driven by Water, for a Modus of 6 s. Sd. 
annually paid to the Parfon ; and the Wa- 
ter-Courfe, which was accuftomed to run to 
the Mills, is diverted by the Owner of the 
Mills, and runs in another Place a little 
diftant from the faid Mills, and the Owner 
pulls down one of the faid Mills, and re- 
edifies it upon the Stream in the new Courfe ^ 
he fliall pay Tithes thereof, as for a new- 
Mill, and the antient Modus fhall not dif- 
charge it. 

But if by the Continuance of Time, by 
the A6t of God, the Water-Courfe that 
' was wont to run to the Mill is altered, and 
the Mills be therefore pulled down and built 
on the new Stream, there the Modus Ihall 
continue, and he Ihall be difcharged of 
Tithes for thefe new Mills, paying the laid 
6 s. Sd. per Cur. See i Roll. Abr. 6$%. 

See more concerning Tithes of Mills, ante 

Chap. 4. 

Of Land aU And fo it is. If a Man prefcribe in Mode 

^ . .decm^ndi for Hay and Grafs, in forty Acres 

of Land, and the Tenant converts it into 

a Hop-Garden, or into Tillage, the Modus 

is thereby deftroyed. For when the Modus 

is fpecial, as for Hay and Grafs, ^c. only, 

tbere it will be deftroyed by the Conver- 

iion of the Land to other Utes. See i Koh 

Abr. 651. 

Of a Parh^ So if a Modus has been paid for a Park, 

^ijparked.&c. Time out of Mind, and afterwards the Park 

is Difparked, and the Lands converted in- 

^ to Tillage, ($c. if the Modus were general 

for 
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for the Park, it is gone, when the Park is 
difparked ; but otherwife it is, if the Mcdtfs 
is for fo many Acres of Land contained in 
the Park, i Roll Abr. 6s\. and fee Nr)y 
148. 

So if the Prefcription be to pay a Buck or 
a Doe out of the fame Park, if it be after 
difparked, the Prefcription is gone. Hut- 
ton 57- 

And where a Prefcription is to pay a 
Shoulder of every Buck .at Chrifimas^ if the 
Park be difparked. Tithes in Kind fliall be 
paid. PerPopbam. 3 Cro./^^6. See Oweft 74. 
Mo. 909. 

And where one had a Park, and was ufed 
to pay tKe Shoulder of a Deer for all Man- 
ner of Tithes, and the Park is difparked, , 
gu^re if he fhall not pay Tithes in Kind. 
See iBrownl. 31. 

So if the Prefcription be to pay 10 s. for 
the Deer and Herbage of a Park, and 
not for all the Park, and the Park is dif- 
parked, and fown with Corn, Tithes in 
Kind ftiall be paid. 

Or if a Prefcription be to pay 10 s. and 
a Shoulder of every Deer, if it be difparked, 
Tithes (hall be paid in Kind, and not the 
1 6 J. See iJf(?c?r 909. adjudged. Sec Parfotts 
La'Wj 248, 249. ' 

Alfo when a Prefcription was to pay 2 s. 
yekrly, and a Shoulder of every third Deer 
killed within the Park, IV^inch and Warhurtou 
held,*That by the difparking of the Park, 
the Prefcription, as to the Shoulders,^ was 
determihed, and by Confequence all the Mo* 
clus decimandi ^ and then, that the Parfon 

(^ 3 IhaU 
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Modus, &c, 
revived. 



Re every in 
the SftrltHal 
Ceurt. 



'Money in Lieu 
of Tithes. 



Deer, 



fartridges, 
&c. 



Ihall have Tithes in %ind ; and that iF.the 
Park be revived, the Prefcription and Mo^ 
diis deeimandi (hall be revived alfo. 

But in that Cafe Nicholas and tlohart heldj 
That the Prefcription fhould endure, faying, 
that the 2j. is clearly a Modus deeimandi^ 
which is certain, and the t)ifparkingdoth not; 
hinder the Payment of it, and the Shoul* 
ders are but cafual i and upon the difpark- 
ing, the Parfon (hall lofe them, and reco* 
ver in the Court Chriftian, a Recompencc 
for them, in Money $ as if a Man will not 
fet forth his Tithes, the Tithes themfelves 
(hall not be recovered^ but a Recompence 
for them. See, fbr this, Watfon j:i3, 514. 
Hob. 39. Qodhotzi"-]. 1^ KollAhr. 120. 

But according to the former Cafes, the 
Prefcription is gone, and Tithes are to be 
paid in Kind ^ q^an. 

And yet it is clear, that if a Modus hath 
been to pay a certain Rate in Money for 
all the Tithes of fuch a Park, the jkodus 
(hall hold, though the 1?ark be diiparked. 
3 Cro, 47^. Afoor-poj. Owm 74. «2 Btilji.2^.o. 
J Roll. R. 176. 

Or if the Jifodtis be to jpay a Buck and a 
Dofe for all Tithes of fuch a tark, this Mo- 
dus (hall continue, though the Park be dif- 
parked ; for though they are ferae Natuney 
and fo not Tithabie in themfelves, yet they 
may be given for Tithes hy Ccrapofition, 
and may bfe the Confideration of a Modus. 
See Noy 148. Hiaton 57. Owen 34. 

And fo, though Partridges and Pheajfants. 
in a Garden are not Tithabie, yet they may, 
by Compofition, be paid in Lieu of Tithes, 

an4 
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:tod the Parfon fliall not t^ke thjem, but 
^ey Ihall he brought dead, to him* And 
though in the Cafe of the P^rk, the jawe 
be difparked, yet i£ the Payment ot thp 
^^uck, e^. be not fixed to be had out of 
that particular Park, the Owner may give a 
JJuck!, ^c. oust of another Par^, and th? 
Jiiodus will continue. 

But where the Modus of the B^ck5 ^c. 
is to be had oyt of that Park onJLyj there, 
acccwrdii^ to the <2^$ fupra^ the Park ber 
ing difparked, ^ he Mdus is gone, ^d the 
Tithes in JCind are to hie paid. 
. As in a Suit for Tithes of Corn growing in 
a Park difparked, the Defendant pleaded a 
Cuftom to pay a Buck in Satisfadion of ail 
Tithes 5 ^d the Witnefles proved a Byck 
paid yearly, but could pot t;^eJJ whether it 
w^ t^ken Qut of the {aid Park or jQiot ; and 
t:,be Jury were .chargedwith this ^particularly ; 
ior if it were tjo be paid out of this P^.rk on- 
ly, then bydiijparJdng t;l?ejParktbe^^^^ 
is gone^ but if it haa been 'often and uioftly 
paid out of this Park, yet tt^at will jciqt a^ter 
ttie .Cviftonij but it may be paid QUt q£ any 
other Park, if the Cuftom w,ere to pay a 
Buck generally. See Claytoa^s R^ep. ^j. and 
Parfom Law 249* 

Alfo the Paymept qf a.Swm.of Money, Tme of Pre^ 
or o&hqr Thing ,\n ly-ieu and li^ecamp^ice of A^'^P^^^^/^^'j' 
fTithes fqr -fi|tty Xeass, qr theteabqut;s, is ^*^^**'' 
held to ^be a reafon^Ie Time to m^e a Pre- 
fcriptiptt, iSee ^Qp. Lit. 144. Dy^r 7, .9. 
Crat^. Jur. 77. 

No^e i the Cafe of ITrigia and fTrkht^ as w„- ^t', 
9»eported in i Cro. was thus:. The Bifliop o£ ca/eT 
(^ 4 /F. be. 
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n^. being feized in Right of his Biffioprick 
of a Manorl prcfcribcd. That he, and all 
his Predeccnbrs had held the faid Manor, 
and the Demefnes thereof Time out of mind, 
for him, his Fanners, Tenants for Years, 
Bijhipsiefee, ^^ at will, difcharged and acquitted from the 
Payment of Tithes for thofe Lands ; the Bi- 
fliop made a Leafe for Years of Parcel of the 
Demefnes ; the Farmer of the Reftory libel- 
led in the Eccleliaftical Court againft the 
Leilee for Tithes, who pleads all this Mat- 
ter in the Court there, and the Judge there 
refufed to allow of the Allegation in DilV 
charge of the Tithes. And on a Prohibiti- 
on it was Refolved, 

1. That where the Lands of a Bifhop are 
abfolutely difcharged in his Hands by 
Prefcription, there the Demifing it to a 
Layman could not make it chargeable 
with Tithes. 

2. That a Spiritual Perfon may pjefcribe 
in non Decimando. 

3. That the Refufal by the Ecclefiaftical 
Judge to allow the Allegation in Dif- 

^ charge of Tithes, is (a Matter) not tra- 
verfable. 

In like Manner it was adjudged in the 
Cafe of Mordant and Cummins^ in 3 Cro. 
where the King being feized of Lands, Parcel 
»Vi Ta- ^^^^^ ^^^^ft ^f ^- '^^ F«e, in Right of his 
tent$e. Crown, difcharged of the Payment of Tithes, 

granted the Lands to the Earl of Hartford in 
Fe^ J and it was there held, that the Pateui- 

tee 



tee IhouM be difcharged of Tiches ; and a 
Prohibition was granted in that Cafe. 

And yet in another Cafe, where it was Abh Lands 
furmifed for a Prohibition, That the Prior on 27 H. 8. 
of B. was feized of Lands Parcel of his Pri- 
ory, and held them till the Diflblution dif- 
charged of Tithes for his Farmers and Te- 
nants for Life or Years, and that the Priory 
was diflblved 27 H. 8. That the King was 
feized of the Lands, and fhews the Statutes 
31 H 8. and i Ed. 6. and that the King 
died feized thereof, and that by mean De- 
fcents it came to 7. S. and that the Plaintiff 
being his Tenant for Years, was fued by the 
Parfon of B. for the Tithes of thofe Lands : 
It was refolved by the Court, 

That the Lands which came to the Crown 
by the Statute 27 K 8. fliould not be dif- 
charged from the Payment of Tithes, but 
ihould pay the fame, altho' the fame Lands 
in the Hands of Religious Perfons or Houfes, 
were difcharged from the Payment thereof. 
For that thofe Privileges were perfonal Pri- jprhiUge tmiy 
vileges, which were extinguifhed by the faid P^rfinah Se^ 
Statute of Diflblutions : And that there ^^P- ^*'^- 
are not any Words in the faid Stat. 27 H. 8. 5^^" 
to fave the faid Privileges ; and the Statute 
of 31 H. 8. being a Subfequent Law, had 
no Refpedt to thofe Privileges. See Sydown 
and Helmets Cafe in 3 Cro. and Parkins and 
ifi»rf^s Cafe in i Cro. 

And fo it was adjudged in the Cafe of 
Bolls V. Atkinfon^ which, as reported in i 
Lennns 185. was thus: Debt on the Statute • 
of jB. 6. for Tithes, and on nil debet^ a Spe- 
cial Verdict found, That the Abbot of Ab^ 

hingdon 



3^4 ^ft^ ^^^ ^f SCttDei?, Sea 

An Abbots hif^^on was fdzed in Fee of Lands, being 
Time out of ^ Parcel of Meadow in O^sferdy in Right of 
l!;^i]^^ his Houfe, and that he and all Abbots, ^c. 
charged of his Predeceffors, Time out of Mind, held 
Tubes. The it difcharged of Tithes, and granted it to 
Alienee Jhail the College of y«^&Wx in Oxford. And if 
PSneiZ^^^ College (hould hold it difcharged of 
hen as a Per- Tithes, as the Abhot did, was the Queftion. 
final Trefcrip- And it was argued for the PlaiintifF, that this 
''^ ^?r"** Prefcription was Perfonal, and that Jby thQ 
tofitUn. ^^' Alienation it was determined, and that fo it 
4Se«iSid. would be, if he had aliened to another 
320. I Keb. Ecclefiaftical Perfon, though capable of the 
^^keh'U ^^^^^^^y ^^ Tithes, as 35 H 6. 56, 57. the 
Ip Scc^^/c. ^^^^ ^^ ^^^ Hoffitalers ^ and much more 
* * when aliened to a Lay Perfon, fiot ci^^ble of 
Tithes y and they alfo cited i 0<>. &Mm 

againft Holmes^ Hob, 5 , &c. r^ And 

here they fhall ciot be intended to ^be 4if- 
charged by any Vj^\ Compofitipn, not t>e-. 
ing pleaded to be fo. Bv^ on )the contrary 
it was argued , Th^t tfe^ Land and the 
Tithes might he granted fo the Abbot be- 
fore the Council c^ Lateral ^ for bofbre tlb^ 
CouncU, a Ma^ might grant liis Tithes to 
what ficdefiaftical Pierfon Jae would. SeU. 
Hift. of ^Mes 80$, $079 i^f. 7. jB. 8. 5. ^44. 
B. 3. And this Abby was founded by ^ing 
,^a before the Conoujeift ^ and he m^t have 
the Lands .and the Tath^s by Purdiafe^ and 
hold them by Way of Rea;! Compofition, 
whidh differs lirom ?f nfonal Difcbsirgps^ .by 
Way of BtUij OrJer^^f. which arePerfonaJ. 
' I Cro. Mordaia againft Commins. And a Col-i 
lege .is capable of an Appropriation, and fa 
is Spiritual, as to the taking qf Tiisbes. 7 JS. 3 • 
2. ^uard' 
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^are Imfedit 19, ^Ci. 10. of an Union. 
6H. 7. 13. 10 H. 7. 19. II H 4. Dy0i'2.5s.a. 
of which no Lay Corporation i$ capable. 
And it was argued twice, viz. in ^rin. S 
Hill, 186? 190^^.2. In which Term, after 
the fecond Argument, the Court took Time 
'till another Day in the fame Term, when 
the Opinion of the Court was delivered by 
the Chief Juft. Keeling alone, as a Cafe 
wherein they all clearly agreed, THat it 
cannot be intended a Difcharge, by a Real 
Compofition, it not being pleaded, nor found 
by the Jury to be fo , ' but was a meer !Pre^ 
fcription, and Perfonal to the Abbot, and 
did not run with the Land; and the Judg- 
ment was given for the Plaintiff. 

Alfo in an Aftion of Debt on the (aid Priviiege.cf 
Stat. -2 Ed. 6. for not fetting forth of Tithes^ £^^f *;/ 
the Cafe was ; The Lands ibr which the Fer/oftai^^and 
JDifcharge was claimed, were Parcel of the pot vefied in 
Poffeflions of the Knights Stemplars^ whofe '^^^-JxSi 
Lands were annexed to the Priory of St, ^^ '* ^* 
John of Jerufakm ; and the templars had a 
Special Privilege to be difcharged of Tithes 
of thofe Laiids, which propriis manihis exco^ 
hnt. By a Special Aft of Parliament 3* 
jgr 8, the PofTeffions of the faid Priory of 
St. "fobnh were given to the "King by gene- 
ral Words, in tam ampUs modoy Qc. as the 
A^bbots, i$c. held them ; and it was R^- 
folvedj That the Defendant fliould not be 
difcharged, iior have the Privilege. For by 
tlie Common Law, a Lay Perfon was not 
capable of fuch a Privilege 4 and the King 
could not have the Benefit of the Privi* 
leg^, 'till the Stat. 31 fl". 8. But that Sta-^ 

tute 
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tute extends only to fuch Poflcflions as came 
to the King, by Surrender, and fhould be 
vefted in him by that Aft ; and doth not 
extend to fuch Pofleflions as are vefted in 
him by any other Aft. Q%i^re.^ And there- 
fore thefe Lands, being given to him by an- 
other Special Aft of Parliament, are not dif- 
charged of Tithes. See i Cro. Parkins and 
Hind's Cafe ^ and 2 Cro. CornwaWs and S^ur-* 
ling's Cafe. 
Privileg$ And notc ^ a Privilege is faid to be an Ex-^ 

quid. emption derived from the fupream Autho- 

rity, upon good Confideration, and refers 
fometimes to Perfons, and fometimes to 
Places. And although by the Stat. 2 Bd, 6. 
r. 13. None are to pay Tithes for Lands 
privileged, or lawfully difchargcd from the 
Payment thereof ^ yet it is faid fuch Privi* 
leges are merely Perfonal, and do not ex- 
empt fuch Lands from the Payment of 
Tithes, longer than they are in the Hands 
of privileged Perfons. See Kep. Canon. 4.^6. 
White a M>' But although fuch Privilege of being 
nafiej was difcharged of Tithes , or other Prefcrip- 
jetz0a ^j^^ ^^ ^^^^ Decimandoy when annexed to a 

Spiritual Corporation, will perifli by a Dif- 
folution of fuch Corporation, and the com- 
ing of the Lands to Lay Hands, without the 
Aid of direft Words in an Aft of Parlia- 
ment, for continuing of fuch Privilege in 
indRi^T^^ Lay Hands, as before is ihewn: Yet upon 
fimulVie- ^ favourable Conftruftion of the Stat. 31 
mel, &c H. 8. Prefcription is of that Force^ that 
where any of the Lands belonging to Mo- 
nafteries, ^c, which were diflblved by that 
Statute, were in fuch Pariflies, whofe Chur- 
ches 
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ches were appropriated to any of the faid 
Monafteries, fo that the Monaftery was 
feized of the faid Lands and Re&ovy Jimul 
^ femel^ Time out of Mind, and paid no 
Tithes within the Memory of Man, for the 
Lands, fuch Lands ihall be difcharged of 
Tithes, by Reafon of fuch perpetual Unity xjmty oftaf- 
cf PoJfeJ/ion^ as has been divers Times ad- fejpon. 
judged. See 2 Co. 47, 48. j^Leon. 47, ^c. 

However, if in this Cafe of Unity of Pof- 
feflion, the Farmers of the Demefns had 
paid Tithes, ^c. to the Abbot, ^c. when 
fuch Lands were ufed or occupied by their 
Tenants or Farmers, eithei^ at Will, or for 
Years or Life, there the Intendment of the 
Law, notwithftanding fuch Unity of Pof- 
feffion, (which ought to be uninterrupted To he Time 
Time out of Mind) will not hold Place. oatofMnd^ 
See I Jon. 412. 

Ana therefore if an Abbot had made a 
Leafe for Years of fuch Lands, but a Year 
before the Diflblution, although that the 
Leafe was niade void by the Statute, yet ^nd without 
this Leafe Ihall deftroy the Unity of Pof- ^^^^Pi^^ 
feffion, fo that it may not be pleaded in Dif- 
charge of the Tithes ; but it is admitted. 
That it would have been otherwife, if there 
had been an abfolute Nullity of the Leafe 
ab initioi without a confequent Statute to 
make it void j pr Cur. 2 Buljir. 6*j. For there 
"was no Interruption. 

And in a like Cafe^ Popbam faid. That a Tlnlty in E- 
Unity in. Eftafte, and not in Occupation offt^^^y ^^ »^* 
the Land and Redory, at the Day of the '"" Oc'^t^thn, 
Diflblution, by the Abbot, &c. is not any '''^^J'^'^'' 
Difcharge of the Tithes within the Statute : 

No 
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NOff not tho' the Land was in Leafe but 
for one Year at the Time of theDiflbiution ; 
and altho' there had been an Unity of PoJf- 
feffion Time out out of Mind, ^c. until the 
laft Year, or other Ihort Time, before the 
Diflblution. See Moor 528. and 3 Cro. 584. 
Part pf Tithes ^^^ accordingly, when the Cafe was, 
teferved on a That an Abbot and his Prcdeceflbrs had 
Leafgf Mfjd been feized of a ReAory, and of Lands 
Partdifcharg- ^j^i^j^ ^^e fame Parifli, Time out of Mind, 
^c. until the 26. Year of H. 8. at which 
Time the Abbot made a Leafe of the Lands 
for fixty Years, and thereby demifed all 
Tithes, renewing, arifmg, iSc upon the 
{aid Lands, viz. Hay, Corn, ^c. reddendo 
ferinde certain Corn Rent s and by the 
fame Indenture, it was covenanted. That 
the Leflee Ihall not fet forth the Tithes of 
the Hay and Corn to the Leflbr, and his 
Succeflbrs, but that the LelTee, h^s Execu- 
tors and Aflignes, fhall fet forth the Tithe 
of Wool andLamb to the Leflbr, ^c. and 
fmall Tithes to the Vicar j and afterwards in 
3 1 H 8. the faid Abby was diilblved, anjd 
in the fame Year the Statute was. made, 
which Enafts, ^at the Purchajfer^ '(of the 
King) Jhall bold it difcbarged in the fame 
Maimer as it was in the Hands of the Abbot s^ 

Tj r^vt '" ^^'^ ^^^ ^^ ^^^ adjudged, (when the 

NoVijcharge. ^^^^^ ^^^ ^j^^ Tithes had feveral Proprie- 

tors,) That this Unity ofPonefJionpintdi with 
the other Circumftances, mall not difcharge 
the Lands from the Payment of Tithes : 
For Firft, there is a Demife of the Lands, 
and of the Tithes ^fo, which argues, that 

they 
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they were due and payable in themfelves. 
Secondly, Here is a . Provifion for the Pay- 
ment of other Tithes. Thirdly, Here is a 
Covenant) That the Tithes leafed fhall not 
be fet forth : And, Fourthly, It is found. 
That Lamb and Wool were paid in Kind, 
and a Payment of Part of the Tithes i^ a 
Seizin of all. From whence it follows. 
That the Lands had never been difcharged 
by ^ny Real Compofition ; and fo confe- 
quently that, tho^ the Tithes of Corn and 
Hay were not paid during the Unity^ yet 
for that they were paid fometime before the 
Diflblution, therefore of Right they were 
payable. Se^ 2 Cro. 452. Dobitoft v. Our- 
Uen. 

And fo it is. If Tithes were not paid So, (bo the 
Time out of Mind, by any Houfe of Re- Lw/e expWei 
ligidn,' and they leafed the Land for Years, J:^-"'f ^ W- 
and received Tithes of the Leflee, and the -'''''""'• 
Leafe expired two Years before the DiflMu- 
tion of the fame Houfe : *Tis faid, the King 
himfelf fliall not be difcharged of the Pay* 
inent of Tithes by the faid Stat. 51 fiT. 8. by 
Cdke and IValmJley againft IVarburtcm and Fo- 
fer. See PriddJe and Napper's Cafe, 2 Co. 
48. and 2 Brownk. ?6. 

And fo if the Farmers have paid Tithes Pkaandijf^f, 
before the Statute, the fame may be plead- 
ed, and Iflue may be taken thereupon ; but 
if the Lands were always occupied by the 
Abbot, or d^mifed overi and no Tithes paid 
thereof before the faid Statute, there the 
I^and is difcharged from die Payment of 
^ithes. See 2 Co. 48. 11 Qo. 14. H(pi{^. 298. 

Alfo 
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^ ^e;i«ftf/ ^- Alfo if Landj that was difcharged by Unity 
legation of of PoJfeJJton^ came to the King by 3 1 i?. 8. ^rtten 
^Y'^T^i'- * by Force of the Branch of Difcharge thereiif 
^benjuftaeni ^^^.^^ ^^^ hereafter) a general Allcgationj^ 

That fuch Prior held the Land at the Time 
* of the Diflblution of the Priory, difcharged 

of the Payment of Tithes, without Ihewing;^^ 
how, is fufficient. See 2 Co. 48. and Moor 
420. S.C. 

And yet it has been held. That if a Unity 
of Pojfeffion by way of Difcharge, be alledg- 
ed generally, without /hewing how, or add- 
ing that it was perpetual, it is not fufficient. 
See Hcb. 298. 11 O. 14. by Gawdy againft 
Popham and Penner, See alfo Moot 420. 

But in Priddle and Nappers Cafe, 11 Co. 
14. It was asked. What ir an Appropriation 
UmtheToint ^35 ^lade in the Times of Ed. 4. H. 6. HI 
^ ^"''^^ 5. H. 4. R. 2. Ed. 3. e^r. and yet in Law' 
within Time of Memory, and an Unity had 
continued from the Time of the Appropriation 
until the Diflblution, and Tithes were never 
paid by the Abbots, ^c. or their Fanners, ' 
Ihould not the Statute extend tothefe Cafes ? 
And it was anfwered. No, upon the Point 
of Unity ; for if he will have Aid of the AGt ' 
of 3 1 H. 8. the Unity, as hath been faid, 
muft be perpetual. 
Trffcription as And ^^t in fiich Cafe, there may be al- 
ii/ Common kdged flie Branch of the faid A6t of 3 1 /f. 8. 
^^'^' concerning the Difcharge of Payment of 

Tithes, &€. viz. That the Abbots, ^c. 
Time out of Mind, ^c. until the Diflblu- 
tion, have held the Lands difcharged rf 
Tithes, and fo prefcribe m non Deciman- 

do 
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d^ (as he well may) as at the Common 
Law, and give fuch Evidence that may 
prove it ^ and by this Mfsans, if in Truth the 
Lands are Difcharged, lie hath fufBcient Ke« 
TOi^edy to relieve himfelf. But if the Abby 
or Priory were founded withm Time of 
Memory, i, e. fince i R. x. there he cannot 
{u*efcribe at all. See 11. G9. 14. Priddleznd 
Napper. See aifo 2 Keb. 459. EngUJb and 
Jones. 

So when Unity of Fofleflion, Time out Defendant 
of Mind, i3c. was fuggefted, in Order to ob- ^efs'd ib§ 
tain a Prohibition to ftay a Suit in the Spi- Y!''^'. **' 
ritual Court for Tithes, the Defendant plead- F^ndLion. 
ed. That the Abby to which, ^c. was founded 
5 Ed. I. (which is within the Time of Me- 
mory) and confefs'd the Unity from the 
Time of the Foundation ; and per Curiam^ 
this is a good Plea in Bar to avoid the Uni- 
ty, and that it was not needful to traverfe 
the Prefcription ; for the (hewing the Foun- 
dation of the Abby to be after Time of Me- 
mory, is a fufficient ConfefHng and avoid- 
ing of the Unity. 

But if the Defandant encounter the Sug- Prefirifthn ] 
gcftion oi perpetual Umty^ and will fhew, that Tra^erfahh^ 
the D^;»^^yi/j before the Stat, and in the Time 
of the Abby, were in the Hands of Farmers, 
&c. there be ought to traverfe the Prefcrip- 
tion ; For altho* the Pofleffion was charge- 
able in other Hands ; yet as to the Fee-Sim- 
ple, which is in the Abbot, it is a Difcharge 
in Right. See 2|/v. 31. where the Defend- 
ent traverfed the Unity at the Time of the ^j 

Diilblution ; and thereupon the Plaintiff De- 
murring, Fentier and Clench Juftices C'he 
R. pthers 

/ 



others being abfeiit) held the Travcrfe to be 
Fn/cription, E^^^ • ^^^ ^^ ^^e Difchargc hgd been plcad- 
Mftd not the ed generally by Prefcription, and not by 
Xlmtj. Reafon of Unity, then the Pr^yir/pf/(?« ougbir 

to have been anfwered, and not the Ukity l 
And it was faid, T?hat yW». 34. Eliz. be-' 
tween Calmady and IVyther^ it was fo ruled ; 
but it feems the Principal Cafe was adjourn- 
ed. See 3 Cro. 584. Button v. Long. 
The Union to Neither will a Prefcription de.non Sohen^-. 
he jufi^ &c. doj in the Cafe of Vnity^ avail anv thirtg, if 
Vide infra, the Union was not juft 3 . for if tne Abbott, 
^c. have held by Abufe and Wrong, Time 
out of Mind, ^c. the fame is no Unity with- 
in the Statute. See 11 Co- 14 ^. -M?(?r 46. 
• and fo it is, if the Abbot, ^c. did hold the 
Lands and the Tithes in feveral Rights. 
And therefore where the Cafe was, That* 
Land and an Abbot had a Manor within the ParHh of 
Tithes held in J), and a Compofition was made betwixt the 

fe^erai Rights, p^^fo^^ ^f j) ^^^ ^j^^ f^jj ^^^Ot, That the 

Parfon fhould have yearly certain Loads of^ 
Wood out of thirty Acres of^ the faid Manot, 
for, and in Recompcnce ofy all the Tithes o^ 
Wood there, and afterwards the Parfonage 
was appropriated to the faid Abbot 5 and 
then the Houfe was diflblved, and the lVl4- 
nor granted to one, and the Redory to ano^ 
^ then It was there holden. That the Por- 
tion of Tithes was revived, for he had tliem^ 
(/. e. the Manor and the Tithes) in fevetal 
Rights : And in that Cafe, Manwoody Ch. 
fVhere Unity is Barcfn^ and Perriam Juft. to whom the 
no Difcbatge. Cafe depending in Chancery was referred* 
concerninp the Difcharge of Tithes by Uni- 
ty of PoiTdF.onj delivered their Opinions^ 

That 



That fu9U an Unity is no Difcharge witliin 
thf '{aid Statute. S?e'i LeofJ. 355. 

iSo Mjiherc an Abbpt had, a Parfonage ap- Pi^ere Tubn 
projitiate in . jp. which was difchafged of wre/wy^nJ- 
Tith^Sj and afterwards the Abbot purchafed *^» ^^ ^ 
Pajt of <he La.nds, fo that che Tithes were 
fw4>9nde<i during the Pofleflioni of the Ab- 
hot i but after th^at the Abby w^sTurtendred 
into the Hands of the King in the thirtieth 
Vear of H. 8. and afterwards th? fame Pof- 
fipf&pn was given to the King by the Mat. 
31. H. 8. as they were in the Hands of the 
Abbot: The Opinion of Mr. Plo^den Y^h 
That the Lands, fo purchafed by the Ab- 
bot; before the SurrendeiS were not dif- 
ti^afged of Tithes by the fa^d Statute. For 
that no Lands arc difcharged by the Sta^ute^ 
but (uch Lands (only) a3 were lawfully dif- 
chatged in Right by Compofition^ or other 
lawful Means ; and the Lands in this Cafe 
were not difcharged in RigHt, but only fuf- 
pended during the Pqflemon of the Abbot 
in his own Hands ; and fo he faid it is when 
the Land is purchafed by one, and the Par- 
fonage by another, the Right pf Tithes is 
renewed, and the Lands are to be charged 
as bdpre the Purchafe of the Abbot : And 
fo it had bpep adjudged. See Godbolt pa.i. 

Aifp when upon a Prohibition the Surmife ^ 
Was, That the Land out of which the Tithes ^ . 
>yerc demanded, was Copyhold, Parcel of a ^^i'SS* 
Manor of which a Prior was feized in Fee, TitbesofCoff- 
^nd was alfo Parfon mparfonecy ^nd that by Ulds^ 
tmis i/nion the Tithes were Extindt, it was 
held, that %\\c Surmife was not good : For 
th^t the Union was no Difcharge of the Tithes 
' R a of 
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of the Copyholders. See Bnmckef's Cafc^ 
lAoor 219. Kcp. Canon. J 99. And (b Popham 
held itt Benton and STro^s Cafe, Moot 528. 
Original 0f ' Originally this i7«/e?« was, where an Ab- 
Vnitms. bot. Prior, ^c. Timeout of Mind, had been 

feized of Lands in themfelves, and alfo of 
the Reftory of the Parifli where fuch Lands 
did lie ; fo that the Unity of the Parfonage 
to which the Tithes were payable, and of 
the Lands' which fliould pay the Tithes, ci- 
ther by Appropriation, or otherwife ; and 
fo that both the Parfonage and Lands were 
both in the Hands of • the fame Religious 
Perfons i this was called a Unitv of Poffcf- 
fion, and was, as afbrefaid, a Diurharge from 
the Payment ofTitliesi becaufe the fame Per- 
fons that had the Landsjhaving alfo theParfon- 
age, they could not pay Tithes to themfelvesw 
But note ; tho* by fuch Union' the Per- 
'RAtiofffNon- {6ns fo poflcfs'd, were difcharged from the 
Taymtnt. iPavment of Tithes, yet the Lands were not 
ablolutely difcharged of the Tithes ; for up- 
on any Difunion that might happen, the 
Payment of Tithes again revived , fo that 
No^ahfohu ^he Union only fufpende* the Payment, but 
i^^J^barge. ^^^ ^^ abfolute Difcharge of- the Tithes 
themfelves j and therefore {tich Union is not 
to be pleaded as a Difcharge from Tithes^ 
but only as a Difcharge from the Paymient 
of Tithes. See Hob. 44. and 297. 
Before Stat. And fuch Unity had been often refolvcd 
3^ ^* ^* to be a good Difcharge from the Payment 
of Tithes before the Statute 31 H. 8. See 
zjfift. gss. Moor 46, 47. Cro. Jac. 608. ^ 
Contra y?;jre But now, lince the faid Statute 31 H. 8. 
that Statute, f^^h a Unity of PoflTeffion of Ltod* in^te 

faid 



faid Religious Houfes and Perfons,. fhall be 
an abfqlutc Difchargc of Tithes to the King'^ 
Patentee, ^^. for fuch Lands as came to 
the Crown by that Statute. 

But then the Union upon the faid Sta- nuantitsrf^ 
tute muft appear to have had thefe Four ^^^ ^ |^ 
Qualities, vi%. It muft have been Jrtfta^ Sta^ti. 
hibera^ JSqualis 6? Perpetua^ as we have be- 
fore in part (hewn. 

It muft have been Jufia^ te. claimed by i. }uft«. 
Right:, and good and lawful Title, and not 
by J>ifleifin, or other Tortious, unjuft, or 
unlawful Ads j for fuch an Union would 
.not have been a good Difcb^rge within the 
Statute. Vide atite. 

It muft have been yEquatis^ i. el There i« iEqualii. 
muft have been a Fee-Simple both' in the 
Lands and in tb* Tithes, .as well of the 
Lands upon which the Tithes are, ^ as of 
the Parfonage, or Redory: Forif thofe Re- 
ligious Perfons. had held but by Leafe, that 
liad not been fuch a Unity a$ the Statute 
intended. 

It miift have; been LUerap i. e. Free from ?• Libenu 
the Payment of any Tithes in any Manner ; 
for if the Abbots, ^c. or tjieir Farmers, or 
their Tenants at Will or Years, had paid 
any , manner of Tithes before the Diftbluti- 
pn, it may be aUedged as a fufBcient Bar 
to avoid the Unity^ pleaded in Difcharge of 
Tkhes. 

' It muft have be?n Perpstua^ Time out of 4. Pcrpetvji. 
Mind, That ftich Religious Houfes were en-^ 
SLo^A^ and fuch Religious Perfons. muf^ 
liavf.faad ill their Hands both the Re&ory, 
^K R ^ and 
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and ' the Lands united berpetuany^ and 

without interruption, before the Memory 

of Man, or (as it feems, according to the 

.JB.ule of the C^ommon L^w) before the ift 

Year of R. u difcharged of . Tithes. See 

Hoh. 300. It Co. 4.4. b. i^ h. Porifby any 

Records, or iaintient l)eeds, or other Legal 

Evidence, it can te made to appear. That 

either the Lands, or the fiLedbry caijie to 

the Abby fince the faid firft Year of R. i. 

fiich Union cannot be faid . perpetual. See 

Hdb'. 298, 306, 311, Moor j{j6^ 47. 5.28. Dyer 

349. Cro. J/ic. 608. 2 Ififi. 65^, 

V'licUff^B hy -^"^ y^^5 ^^ ^'^ b^ ^" dntient Appropriati- 

fffifirifthtt, on, as in the Time of JBd. 4. or before, al- 

&c. tho' the Lands cannot be difcharge<d of 

Tithes upon the Score of a perpetual "Uni- 

,ty, by 31 H. 8. yet tjtiey may be idifch^rged 

iFrom the Payment of Titbe^^ by w'ay of Pre- 

fcription, if' in Truth the Lands have been 

fince that Time difcharged from the Pay* 

ment of Tithes. 

TJiiUy mp€f'-^ Alfo it appears, That at the *Con\m6n 

fetuai, the h^yr^ there might have* been an £/«/// of 

g^5;;f' Pojfejfm difCcvcnt^ from the former, and 

which ifhali Hke wife Difcharge from the 

„ Payment of I'itbes^ /but fuch Difcharce .is 

onlyj^r^ temfore^ and therefore, thp' it be 

an Unity ofPofpsfJiony yet it is not a perpe^ 

tual Unity in the Senft aforefaid/ 

As, if a Parfon of a Church purchafes a 
Manor within his Pari(h,'by this Purchafe, 
.and the Unity of Pofleffion: thereupon, the 
Manor which before was Tithable, is uow 
\>ecome nan Decimabilisy becaufe the Parfon 
fannot pay Tithes' to himfelfs but if he 

makes 
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makes a Leafe of his Farfonage and Redo- 
ry to a Stranser, die Farfon himfelf fiiall 
pay Tithes of his Manor to his Leflee s and 
fq if the Parfon makes a Feoffment of his 

'Manors the Feofiee Ihall pay Tithes to die 
Parfon. D/>r 43. Rfp.Qriraiy. 455. 

So that to make a Prefcription, it is not 
only neceflary to foppofe a Bull or Grant, 
or a Modasy or Real Compoiition) but alfo 
a Unity of PoflciHon properly fo called, i. e. 

' ytiftdj MquatiST^ Libera S P erf etu(t i as be- 
fore is ihewn. 
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CHAP. ML 

Of the federal Statutes for diM- 
'oing Ahhies^ &c. and ^efling^ 
their Lands in the KiWi ar3 
what Lands are dijchairgtd 
from T^tthes by theje jiUs re" 
ffedtivel% viz. 17 H. 8. c. iS. 
of the teffer Monafteries ; 31 
H 8. c. 13. of the greater J^off- 
nafteries ', 31 H. 8. c. 24. of 
the Hojpitals of St. John qi 
Jerufalemj 37 H. 8. c. 4. tf«^ 

1 Ed 6. c. 1 4. of College and 
Chantery Lands, &c. ^d aljb 

2 & 3 Ed 6. c. 13. as to Bar- 
ren Lands improved. Derelict, 
Lands, fenny Lands^y Th&r-^ 
ney Lands, &c. 

ARKMfituU-'W'i^ the former Chapter we have mentio-^ 
t'mef th» X ncd feveral Species of Lands to have been'' 
uTrfSSi difcJ^ai'ged of Tithes by the Common Law, 
^fiharg^ai ^Y Rcafon of fome Accident or Quality^. 
Ctmmmlufw. annext to, or inherent in them. Such af 
Antient Demefne Lands, Barren Lands, Fo-' 
refl: Lands, Derelifi; Lands, Extraparochial 

Lands^ 
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.Lands, &^. Tqt all thefe (except Barren 
Lands) never came under Ecclefiaftical Tu- 
rifdi&ion; mid confeqqentlf (and for other 
Reafbfis before mentioned) were, not prigi- q 
rally fubjeft tp^ tl|e Payment of Tithes. ^ 

^ We have iikewife fecwn. That whatever No other nov 
hands (not exempted by the Common Law) J'^''^*^* ^ 
as were formerly in the Hands or PoOeilton ZjaVf^ 
of any, of thofe Orders, who daimed to be pamofJ* 
privileged from the Payment of Tithes, ci- 
ther by the Pope's Bull, or by any Ecple- 
fiaftic]^ Canon> or Conftitntion (as the Cif- 
tertians^ f*efnplars^ Hofpitalers and Pratnon^ 
fi^atmfes) or were otherwife exempted by 
Ileafon of any Reai Cowpq/hmi or perpetual 
Ufiity ofPofleiHon, ^c. cannot now claim 
any Benefit from fiicb Privileges or Exemp- 
tiq)|is, but only as they are fupported by 
Cuftom or Pr§fcription, or have been al- 
lowed by particular A<^ of, Parliament. 

And as tp JSi(emptions or Difcharges, by 
Reafoq of Cuftom or . Prefcription, Real 
Compofitions, and Unities of FoiTeffion, we 
have therein fomewhat largely difcourfed, 
and ^wn the Nature, Qualifications and 
Incidents of each refpedively. It remains ^^^*J^nit 
thereiforp as the Subjeft Matter of this pre- ^eT^Aad 
fent Chapter, To fhew what Lands have iar^t^mn^ 
been difcfaarged. of Tithes by Atfts of ParJia- 
mpnt^^d how apd in what Manner they arejTo ^ 

4i£c:harged. . - 

Now the Lands fodifcharged were princi- 
pally fuch as belonged to the feveral diflblved 
wijLbbies, Priories, Monafteries, Nunneries, 
i;:ha»nteriej,.Q)ll^es5 or Free Chapels, and 
I " other 



other CJtrfigiom) *Hdtffc«, Ordci^s attid: So- 
cieties; •:.:..., ,. / .; 

But note i all fueh L^ds ace ndt dif- 

chai^gitt <tf TiA^i, irtd feme lipids (as 

Barren iiands, (^cJ)ih}BL^ht^^T^pc^wrj 

Difchiaf-ge, as het'eaifter «riU ap|icar. - 

r/UtStmuus No^. the Statutes which difljjlved ^Abbies, 

^ch^9d . Priories, •Monaftdri^s, g^. tod v^fted their 

^'^««'* Lands in the Cr6W«, fi^. are g|eiteraUy faid 

to be Five, vi%. Su^.±tH.^.v.^%. 8tat 

31 H. 8. r. 13. Stat. 32H 8. ^.fli|!; {fitat. 37 

H. 8. r. 74. iand Stat. iEd. 6. ^t 14. All 

which do generally provide, That the Lands 

of the Abbies, Priories, €?<?• theteby diflbU 

ved, ftibuld be in thi King, in as large and 

ample Manner as the Abbots, 6^r. then held 

thefamfe, in Right df' their HoUfe^j wfeich 

one would think fr6ih a liatUr^l'Ccinftruc- 

tion would inlfcr. That wherevdr the Lands 

were freed or difcharj^ ft^ffi Titles, in 

the Hands of iht AhhSt^&e.^^firtidri they 

ought:tobe fo difchirged' ih 'the Hands of 

the CrpVvri, and frota-«he Wor<is;<Sf the 

Stat. 27'H; 8. this^ (fe*5ttis ckarly to have 

been the Sehfe and Intcfntlori bf tbeLaw^ 

Make*rs, though our Law-ExpofitOi^ Haive 

'*^ Unce. bee]i of a diffeireift'r Opiiiioh. I fliall 

^ therefore -give the Jte&der f he V^ry Wdrds 

of the (kid refpeftiv^ St^tiites;^ a^ fa* ^ they 

relate to ?Bie Subjedk df ijhis Chapter^ *lth 

the feveral Cafes \vhich have been Kdjiidged 

theriupdrt; and refer both ti aiH impartial 

'Judgements. . • 

Sm. 27H.a. The faid Stat ^r^. 8. En^ds, ^ Tliat 

Rafcali, ' l^ls Majeftyihall haVe andenjdy toliJm 

Stat. adiy. 4. * an4 



'«^ and his Heirs for ever, allarid firigular fuch 




^ which have ifot InTLands, Tenements, 
^Kent's, ^thes^ Portims^ ahH other 'Here* 

* dltanfents, * above the ctear pearly Value 
^ of 2obX and in like banner 'ffiall have 
*^ahd enjoy airjhe Sites arid Circuits of 
^ 'every fuch ReliEibus rioufes, gnd all and 
^ fin^gular the.;^^;/(?r/, Q'raijg^es^ Mefesj 
^ liandsT^^€nemept}y%0nts^ keve'rfions, 'Ser- 

* s\ccSyYhh€5,^Pen^ons^^ ChurcheSj^'Ohapels, 

* lAdvowforis, Patronages, Ariniitties, Rights j 
' Conditions iarid other Hercditai^ents apper- 
^' tainmg, or beronging.4o every fiich Mona- 
^ Ifery, l^riorv or. ^Jleligious HouTe , not 
^ haviiig^as arorefiid, ab6ve tHcrAiid ckar 

* yearly value' of 2667. In' as targe apdattt" 
^ ph manner^ as ti)e\kh%Q^^^^ Abbejfes 
^ and U^er \Govern6urs, of Juch\'Moh'afteriesy 
^ 'PrmtesaMqiherpjeU^ now have j 




given, and gran ted* ta- his Majefty 
* • by, ahy Abbot, iPriorj^ Abbefs, ^i^'Ifriorefs, 
'•under their Covent, Seal or that; other- 
J'.w'ife have been fup^reflTcd oi* diilolveid, 
:< and all and lingular ' the Manors^ "Lands, 
*, ^f elements, ' K.everIiohs5 TitheSj.Tenfioiis, 
,f Poytlpnsj Churches, Chapels,*^ Ad vowfons, 

Patro« 
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Patronages, Rights, Entries, Con<Ution^ 
and all other Interefts and Hereditamcms 
to the fame Monafteries, Abbies and Fi^*' 
ories, or to any of them appertaining or 
belonging, to have and to hold, all aq^ 
lingular the Premifles^ with all ^hdr 
Rights, Profits,/ Jyrifdi&ions and Coro^ 
mc^ities unto the King's Majeftv, aiid his 
Heirs and Afltgmes for ever, to ao 9ndu(e 
therewith his and their Qwn Wills, to the 
IPleafure of Almighty God, and %o the 
Honour ^nd Prom of the Realqi. 
And further Enaded, ^ That all and o«^ 
veryjferfon and Perlbns, and Bodi^ P^^ 
litick, which now have, or hereafter fhail 
have any Letters Patents of the K^hffsf 
Highnefs of any of 'the Scites, Cfe 
cuits, Manors^ Lands^ fenemeuts^ Jtrsw^ 
Jionsy Services, i*itbcs^ '^enfionsy J^orfians^ 
Churches, Chapels, Advowfons,. Patro-- 
nages, 9jtbesy Entries, Conditions^ ^^^^ 
refts, or other Hereditaments ^ whi<fit 
appertained to any Monaileri^ Abbies pe 
Priories heretofore * ^iven or granted to thrii 
King's Highnefs, or otherwife fuppreil^ 
or diilblved, or which appertaineth to any^v 
of the Monallerles, /Abbies, Priories, 9c 
other Religious. Houfes that (hall be fup^. 
preflTed or diflblved by the Authority p5 
the Ad, {hall have and enjoy the iaid 
Scites, Circuits, Manors, ^ Lands, Tene- 
ments, Rents, Reverfloni, Services, THb^s^ 
PenfiofiSj Portions^ Churches', Chapefc, Ad^ 
vowfons. Patronages, ST/fi&^j, Entries^ Co^«-> 
ditions, Interefts, and all othef Here<^-t! 
taments contained and eicprefied in th^it 
'' ' ^ ' Vtctter^ 



Statute. 



f 



"^ Letters Patents now being thereof made, 
*^and to be contained and fpecified in any 
^ Letters Patents hereafter to be made^ ac-* 
^ cording to the Tenor, Purport, and EP. 
^^eA of any fuch Letters Patents *. See tht 
JI& at large. 

By the cxprefs Words of this Statute, 
notbnfy all the Manors, Granges, Lands 
and Tenements, but alfo all the Tithes^ Pen^ 
fions^ and Portions of fuch Monafteries, 
&c. as were not above the yearly Value of 
2od /. are given to the Crown in as large 
and ample Manner as the Abbots, ^c. had 
or ought to have the fame in Right of their 
Houfes. And by the next fubfequent Claufe, 
the King's. Patentee is to have not only the 
Manors, Lands and Tenements, but alfo 
the Tithes, Penfions^ Portions, and all other ^ 
Interefts, according to the Purport and Ef- 
f^6t of the Grant. 

But notwithftanding the Extenfivenefs of 
the Words in this Ad, That the King (hould 
have thofe Lands in as large and ample Man^ 
ner as the Abbots, Priors, &c. yet it was 
rciblved in the Cafe of Sydown and Holme. 
Cro. Car. 424. and i Jon: 370, 373. S^at fucb 
privilege as the Abbots^ &c. bad of being 
difcharged of tithes., was not p.referved bytbefe 
general Words. So great an Influence had 
Oie Authority of the Clergy at that Time 
over the Judges of our Law, as to induce 
a Judgment contrary to the exprefs Words, v 
as well as the Spirit and Intent of that Adt 
of Parliament; and the like Motive, or fome 
otb?jr Pnnc'iple reftrrdive of the King's and 
Sulj^cis Rights, hath alfo induced fome 
: later 
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Prohibition. 



Compofition 
Real. 



hf^X Jv(%es to be df the like Opiniop^ Set 
I Sfd. 320. X Lev. 185. zKeb. aS, 17x^47^. ; 

And to the f«^ne Purpofe^we find ^ late 
Author (a Clergyman) arguing, that ^ot-* 
withftai[iding the faid Statutes 27 £^ 31 H. 8, 
^c. No Difcharge of Tithes (I fuppole he 
n^eans in the Hands of a Layman) is now 
good, by the Aid of th? £aid Statutes, nei- 
ther by Privilege nor by Prefcription, nor 
by Real Compofition. To prove which, he 
cites the faid Cafe of Sydown and Holnh 
which I .cpnceive does not clearly warrant 
his Opinion. 

In a Prohibition a $urmife was, That a , 
Prior of a Priory diflblved by the faid Stat. 
27 K 8. held the Lands (for which the 
Tithes were demanded) difcharged there- 
from? Time out of Mind, for himfelf, his 
Fermors aad Tenants for Life or Years. 
Two Points ate moved. Firfi^ Whether the 
Prioy^s Prefcription in non Decimando was 
determined by the Diflblution of the Priory, 
or ftill remained to the King, without the 
.4id of the Statutes 27 H. 8. fc? 31 H8. 
c 13. And to this Point it was argued: 

That in Regard theLapd had been dii^ 
charged in the Hands of Spiritual Perfons, . 
Time out of Mind, who were admitted to 
be capable of fuch Difcharge, it may be 
\yell intended to have been originally fo by 
Compofition Real; and then it (hall go 
with the Land, as 8 jR. 4. 14. ajid F. N. B. 
41. where it is faid, That a Lay Perfqnmay 
hold Lands difcharged of Tithes by Com-* 
pofition, and thereon have a Prohibition ^ 
and much more a Spiritual or Mixt Perfon 
2 (aa 



Ca9 thi^ H.iitg)< and then it ftall go with the 
Land , apid it^ was alfo faid, That fuch Fre- 
fcrtption df- non DmmaHdo being fix'd in a prefiripthm 
■^pirhu^ Ferfon, by the Diilplii/tioa^ came denonDcci- 
ta the King, hemg Perjbna mixta^ and fo m^ndo. 
to his Patentee. And of this Opinioo, in the 
whole, ftemed Croke^ Ch. Juft. aiul though 
in fonie Particular^ Brampfion^ Jmes and 
JSarkiey held the contrary, yet they agreed 
that fiK:h Compoiition Real, in the Caif of 
a La^yman, if it may appear, ihall be a good 
IDifcharge, and fhall go with the Land. But 
becaufe a Spiritual Perfon may be difcbar* 
gtti by Grant, a& well as by Con}pofition 
Real, it fhall be intended in Favour of the , 
C3mrcb>y to be by the mow genera) Courfe. 
C^) /.tf. by a Grant of Privilege (which 
they faid was only a Perfonal Difcharge, 
(^.) and determines with the Corpora- 
tion, (^) and not by any Real Compofi- 
tion, unlefs it could be fhewed, (^.) See 
I Cro. 422. I Jon. j68. i Koll Abr. 654. 

But the Reader may obferve from the 
feveral ^iceries in this Cafe, That the 
Ground and Foundation of this Cafe is ve- 
ry much fufpetited, and the Court ftretched 
their Judgment too far in Favour of Mother 
Cburcbj elle they could never have conceived 
a local Grant of Privileges to be only Per- 
fonal^ nor have imagined fuch a Gr^;/^, and 
not a Real Cotnpofition^ the later being 
more rational to be preiumcd^ tha aa G rants 
without any Confideration^ (&l 
thofe Grants fuppos'd to be.) 
\ But, as is before obferved^ Cr^k 
was upon better Reafons induei < 
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Difcharge ly different opinion. And in a like Cafe ^ 
Grant, &c. j^odderidge faid, That if it be alledgedj that 
the Abbey Was founded before time of Me- 
mor^) and that from the Foundation, until 
the Diflblution, the Land had been difchar* 
ged of Tithes, this had been good. To whidt 
Coke agreed, i KoU, Rep. 54. Dr. Leypel^s 
Cafe. And though Hobart admitjs. That a 
Difcharge by Corapofition, Bull, Canon or 
Order, were but Ferfonal, and died with the 
Body, without the Aid of a Statute to fup- 
port them, (which 'implies that the faid Ad 
continued the Difcharge in the Hands of 
the King, 6^r.) Yet he further held. That 
a Difcharge by Prefcription is of another 
Nature. For having been always (as a Pre- 
fcription prefumes) in fpiritual Hands, the 
Law will adjudge. That it was never char- 
Non-Charge ged With Tithes, or as the pleading is, I 
hy Frefcrif- ^lod femper^ ^c. immunis erat a Solutione De- 
''*'* cimarum^ /. e. negative nm privative^ always 

uncharged not difcharged. 

And the Reafon hereof was, that being 
Spiritual Perfons, they were able to minifter 
to themfelves Spiritual Rights, and there- 
fore performing Officiam^ they might well 
retain Beneficium^ and fo this Non-charge 
ftanding upon Prefcription, was inherent in 
the Land, not as a Thing given, but as a 
N»u. Non-ensy not as a Difcharge^ but as a Non^ 

Charge. Thus Lands that never yielded 
Tithes, and Lands of the leflTer Monafteries, 
fo free of Tithes, the King by the Stat. 
27 H. 8. and his Patentees were to hold Free, 
not by Reafon of any Privilege, which did 
need to be preferved by Statute, but even 
a by 
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kjr any Gr^t of thq Land by any Kind of 
Conveyance And therefore though a Dif- 
charge by Bull or Compofition was to die 
with the ^^erfon, ^yet if it was once run 
Time out of Mind,, g^r, it was then to be 
pleaded and ufed as a Non-Charge by Pre- 
Icription, which was a Title of Difcharge by 
the temporal Law ; and if it were impugned, 
it was to be drawn by Prohibition to a Trial ^^^ ^^'^ 
at the Common Law, and this without the 
Help of any Statute. . So clear w,as that 

freat and learned Judge in his Opinion,, that 
refcription is a good Difcharge of Tithes 
of Lands given by the faid Stat. 27 H. 8. 
See Hob. 113, ijon.2. and zOro. 607. 
5. C. Videpoft. 

But here I think myfelf obliged to give Watfon fa. 
the Reader, the before-mentioned Author's 5i5« 
^enfe of this Aft of Parliament, in his own 
Words, 1)1%. 

As for the Stat. 27 H 8v The Lands 
thereby giv^n to the Crown were fuch Mo- 
nafteries. Priories, or other Religious Hou- 
fes, as were not above the clear yearly 
VaJue of 200/. and.thefe are not thereby 
made Free from the Payment of Tithes, al- 
tho^they were by the lame Statute given in 
as large and apiple Manner as the Abbots, 
^c. had the fame in Right of their Houfes. 
Alfo all fuch Lands, iSc. were by this Sta- 
tute given or conveyed to the Crown^ w hich 
did belong to any Monaftery, Abby, or 
Pripry^ as at any time (within pne Year Qnxre of 
he^> before the making of the Ad had thefe Words. 
been given or granted to the King by the 
Governors thereof, under their Covent Seal, 
V ■ :" "! ' S . or 



a j8 ^e %m Of XmSi 86c 

er that otherwife had then been fuppretled 
or diflblved. And (fays he) this StatutCy ^ 
nor any other, not containing any Claufe or 1 
Words of Difcharge, the Lands thereby 
given have been, fince the (aid Statute, fub« 
jeft to the Payment of Tithes, altho* they 
might be free from that Duty whilft in the 
Hands of the Religious Fofleilors, or if their 
Kight to them had continued. | 

And therefore in this Cafe, if a Prior, 
i^c. had been difcharged by Privilege only, 
(that is by Bull or Canon) by Brampftofij 
Jones and Berkley againft Crok^^ the faid Sta- 
tute 27 H. 8. doth not preferve this Privilege, 
becaufe there are not any Words therein, 
that the Lands given thereby fhall be dif. 

g^fyiy charged, as the Abbots, (3c. held them 5 and 
general Words will riot preferve Privileges 
(to the King) which were determin'd (this 
is denied, being only transfen^d) unlefs fp6- 
cially revived. 

Alfo thefe Judges (Jlf/Vi& ii. Car. i.) fiir- 
Ajj: ^ therfaid. That the Statute 31 ff. 8. doth 

frt$aJim. "^^ extend to free Lands given by the form* 
er Statutes 5 for all the Scope of the faid 
Statute is only to extend to Abbies which 
came to the King after the Fourth oiVebru^ 
ary 27 H. 8. and all Abbies which came td 
the King by the faid Statute 27 H. 8. came 
to him upon, or before the 4th' of February^ 
27 H. 8. and to thofe the Statute 31 H 8. 

* A M4nif$fi doth not * intend to extend. For in every 

Faifiij. Branch are mentioned only the Abbies, 

^c. >vbich came to the King after f 27 

tBjr r^aeof. /y. g, 3^4 ^Itho* this Claufe to be difchareed 
of Tithes be in the Body of the faid A€t^ 
yet it muft be expounded and coupled with ; 
3 th« 



. the Oaufes before^ which mention and in- 
tend only ifrhat came to the King after the 
^ iaid Pouftb of February 27 H. 8* and doth 
' not extend to ftich AbUes, &r. as came to 
* the King upoii the faid Fotirth of February^ 
: 127 H. 8. and Jones faid, Ahho^ it is no ^'^ w Trui^ 
I iStatute till the End of the Seffion j when the ^^ *** *^ 
; jKing*s Aflent is given ; jet when there hath ^"' 
l>een a SefSon, it fhall have f&di Relation to 
the firft Day of the Seflion^ that they veft 
"adually in the King the faid Fourth of F<?- 
iruary 2*1 H. 8. (inferring that they were 
hot veiled in him after the faid Fourth of 
February^ and. That the Kihg fliali have thcf 
Rents incurred after the firft Day, and be- 
fore the laft Day of the Seflion ; and if they 
l)e paid in the interim to th6 Abbot, &e. 
they Ihall be paid ag&in to the King ^ and 
both Jones and Brampfion relyed upon ai 
Judgment 18 Jac. i. in theCcrmmon Pleas, 
between Gerrard ahd ITrigbfi wherein *tls 
faid to be held tipori Sdleffin Argumeht bjr 
Hobart^ Winch and Htaton:^ Juftices, That 
the Statute 31 H 8. doth hdt extend to 
Abbies which came to the King by ih€ 
Statute 27 H 8. And thlt in this Court, irt 
tiie Caleof U^itton and ft^fton^ for the Pof-' 
feffions of the Abby of St. John of Jemfa^ 
falem^ 4/0 Car. i^ where the Queftiori be- 
ing, whether the faid Abby came to the Kingj 
by the fpecial Aft of 3* H. 8. all the four 
Judges agreed the Cafe of Gerrard and 
Wright was good LaSfr, That the Abbiesf 
-fcrhyrh came to the fan^ by the ^7 H. 8. 
•were not within the Pnvifege of 31 H 8. 
iior to have the Benefit of the faid Statute 
Ml 31 H. 8. And Berkley Juftidf infifted 
* ■ ^fi * inuch^ 



much. That this Privilege to be difcharge^ 
of Tithes being a mere Spiritual Privilci^^ 
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was determined by the Diflolutibit of dife ^ 
Abbies, and titd only to their Bodies attS ^ 
Perfons, and that it cannot be tcvived wi^* ° 
out efpecial Wprds, which arc not in eitHft ^ 
of the Statutes of 27 tt 8. or $1 H. 8. ahfl ^ 
that altho' the Statute of 3 1 H. 8. doth extenil 
to the faid Abbies, fupprelTed by the Statute 
27 H. 8. yet there is a Saving in^hefaid 
Statute of 3t H. 8. of all Rights and In- 
terefts, except to the Donors, the Abbots, 
Be. So that the Perfons which have Right 
to Tithes are preferved. by this Saving. But 
this Point was denied by all the other Judges 
in their Arguments, who held, that the Sal- 
ving any Right, 6?r. doth not extend to any 
Perfons to fave their Right againft fuch 
Privileges, being againft the Words, and the 
Intent of the faid Statute ;. wherefore for the 
Reafons y»pr^, but principally for that th^ 
Abby diilblved appeared to be fupprcfled by 
faid Statute of z*j H. 8. by the Opinion of 
the faid three Jufticcs, contra Croke^ it was 
adjudged for the Defendant, and a Cdnful* 
ration awarded in the faid cafe of Sydown and 
Hvlm. I Jones 368. and i Cro. 422. Ncy 9% 
See alfo i Jon. 2 g? 6^ 2 Cro. 607. and tio¥. 
306, 113, 295, Sc. 

To ihew at large the Errors of that Judg- 
ment, in the Cafe of Sydmn and HDJtn^ 
would require a juft Volume; I fhall thcre*- 
fore only content my fdf at prefent, vi^ith 
obferving (befides what is noted in the Mar^ 
ginfupra^) That the Opinions of the three 
Judges in Support of it, fetf m to be ground-^ 
ed Chiefly on the Notion of Tithes being 
. . due 



! d»e JureJOivmo^ to Ecclefidftical Perfoiw, 
'I 9iid to fiich as ivere privileged by the Pope's 
JELuUf C^ and therefore. the.Lands thcjy held 
inightwell be difcharged of Tithes, as.Sacred, 
wbnlft t^ey coarimied. In thofeSacred Haods ;- 
|irluchcCou}d:iiat be held fodifcharged) even 
by the King Jiipafetfi qr his Patentee, not-, 
yrithftanding the feid Ad 27 H. 8. had tranf- 
ferr'd not oilly the faid Lands, but alio all 
tbe Tithes^ Penfions, JPbrtion^, Rights, C.on«* 
ditidus and.Interefts, in as large and ample 
, Manner as the Abbots,. Priors, ^c. held the 
[ fame, &c, :And the Confequence of that 
, Judgment inuft^ be. That tho' the Aft vefts^ 
[ the Lands (b difdiarged, ^c. in the King, 
yet the King could not hold them fo dif- 
qharged^ Sc. a Propofition fo highly irrati- ^ 
onal, as nothing can fupport it, by that Opi* , 
9ion of BetUey^ That it was a meer %r/* 
fual Priviiege^ and determined by the Diflb'- 
lution of theAbbies, and that it was tied Note this ^4$. 
qnlv to thtir Bodies and Perfons, ^c. And ^ ' C**"- '• 
thp the other Judges could not come up to 
the Abfurdityof thefe FremiiSb&; yet two. of 
them^ viz^ Brampftan an^Janesj (influenced, * 
as fupposfd) concurred with him in, as ab- 
fnrd a -Conclufion ; whereas Croke keti^ 
more impartial, unbyafsM in his Ju^dgmen^ - 
a^d.confequeiitly his Opinion , muft-Jbidve 
greater Weight with all. unprejudiced and • 
diiuitemiUd . Minds. 

: .And yxt the Mifchief of that Cafe feems 
to.faave been.detived down to our own 
XJmes;:fQ great is the Force of Precedent 
and. £xampliin Courts of Law, iSc. as niay 
bf ieen ;tii |bh^ Cafe of Malls vcrf. ^kitt- 
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y8#^ fiw. 1 8 Off- 2. JB- R- whtre^ Arf an 

AU>ot, Time out of Mind, faad held liands 

discharged of Tithei, yet 'twas adjadgM the 

Alienee, or Patentee, fhbold be chained 

Vide luite with Tithes, See the Cafe i lav. 185. z Bi^ 

Hob. 248. 3j^. , jf^^. ifia. ^ Keh. 2&, 6oy 8|, x«i»^ 

Hetlcf 133. ^^^ ^ ^ ^^^^ • g^ ^j^^ ^^ 

Sut. 31H. 8. The next Surute whereby Monafteries, 
f. 13.^^.31. Qc. were diflblved, and their I^anxb g^ven 
to the Crown, 19 that of ji\Hl 8. ^. ijv 
Wherein there is a Claofe, for freeisigdK>fb 
_ Lands, and others given bv the' former iSca-* 

^ twe, from the Payment or Tithes, Bt. «w* 

^ And whereas dhrers *and fiindry Abbots> 
^ Priors, Abbefles, Priorefles and other Ec* 
^ cleiiaftical GoTerhours and GofFemefles of 
^ the faid Monafteries, Abbathies, Priories^ 
< Nunneries, Colleges^ Hofpitals, Houfes of 
^ Ff iars, and other Religious and Ecclefia* 
^ ftical Houfeis, and Places have hai^ pjj^ffed 
^ and enjoyed divirs and fundry Fatfrnages^ 
^ appropriated ^tbesy Penjms and Portions ; 
' and were alfo diqmtted and difcbarged tjf^ 
^ and for (ftomythe Payment er Paymems ef 
^ ^Hbes to be^paid.out, and Sar their £iid 
^ Monafteries, Abbathies, Prfories, Nmme^ 
^ ries. Colleges, Hofpitals, Houfies of Fri^ 
^ ars, and othet- Religious and Ecclefisftical 

* Hoikfe^ and Pkces, Manors, Meflbage^ 
^ Lands, Tenements and Hereditameats; 

* Be it therefore Enaded by the Authority 
^ aforefaid. That as well the King our Sore- 
^ rei^n Lord, his Heirs and SucKiIbrs,.an<l 

* air and every futb (other) Per fan ^nd Per* 
■^ ^ foris^ their Heirs dndAffignes^ whith have or 

^ hereafter (hall have^ any Monafteries, Ah* 

* bathlesj 
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g bathies., Priories, Nunneries, Colleges, 
^ Hofpitala, Houfes of Friars^ or other £0- 
^ cleiiaftical Houfes or Places, Scices, Cir- 
^ cuits or Precinds, of the fame or any of 
^ them, or any Manors, MciTuages, Parfo- 
n^es appropriate, Tithes, Penfions, Por- 
^ tions, or other Hereditaments, whatfoevef ^ 
^ they be, which belonged or appertained, 
^ or which now belong or appertain unto 
^ the {aid Monafteries, Abbathies, Priories, 
^ Kunneries, Colleges, Hofpitals, Houfes 
^ of Friars, or other Religious and £ccle- 
^ iiaftical Houfes or Places, or unto any of 
^ them, flialj have, hold, retain, keep and 
^ enjoy, as well the faid Parfonages ap« 
^ propriate. Tithes, Penfions and Portions, 
^ as the faid Monafteries, Abbathies, Nun* 
^. neriea, Colleges, Hofpitals, Houfes of 
^ Friars, aiid otner Religious and £ccleiia* 
^ fticai Houfes and Places, Scites, Circuits^ 

* Precinfts, Manors, Meafes, Lands, Te^ 
^ nementsand other Hereditaments, whatfo- 
^ ever they be^ and every of them, accor- 
^ dii^ to their (/. e. the Abbots, Priors, £^^.) 

* £ftates and Titles, difcbarged and acqmftei 

* of Payment of Tttbes^ as freely and in Of , 
^ large and ample JMannerf^ as the faid late Ab^ 
^ bots. Priors, Abbeflcs, PrioreflTes, and 

* other Ecclefiaftical Governours and Gor 

* vemefles, or any of them, had held, oc* 
« cttpied, poffeflcd, ufed, retained, or en-« 
f joyed the fame, or any Parcel thereof, at 
^ the Days of their Diifolution, Suppref* 

* fion. Renouncing^ Relinquifhing, forfeit* 

* ing, giving up, or ccHning to the King'4 

* Hig^cfs, of fucb Monafteries, Abbathies, 

S 4 ^ Priories, 



« Priories, Nunnerjes, Colleges, HbfpitllJi^ 

* Houfes of Friars, or other Religiotfe -or? 
^ Ecclefiaftical Houfes or Places, oratthii- 

* Day of the Diffolution, SuK>refflon^ R.o»* 
« nouncing, Relinquilhing, Forfeiting, git*. 
< ving up, or coming to the King's Highf' 
^ nefs of^ any of thtm, this Aft; or anjf x 

* Thing therein contained to thp contraiy^ 
^ notwithftanding \ ' . ' 

Tbs AB re- ^otQ y this Ad had a Rctrofpeft to a gp- 
#w/ftfi?5 a neral Survey taken i6 H. 8. whereby focb'^ 
Survey tahew Monafterics in England ^nd /^/^5, ai wcrbc 
46 H. 8. of ^[^g yearly Value of 200 f. and, upwards, 
were taken and retymeij, and were <m Pur- 
fuance thereof diflfbhred* by the faid Statute 
31 H 8. i^nd by the 'Words thereof were 
Intended to be dtfcbargeij and acpittcd from 
the Tayment of^itbes^ as freely^ and in the- 
large and ample Mariner, ^c. ut fuproT, xho* 
another Conftrudkiori has been given^ thereto^ 
Vide infra. 

See a Lift of the Xlonafter;cs, Abbies, 
&c. of above 200 /; yearly Value, which- 1 
were • diflblved by the faid AA 51 H 8J 
with their refpedive Names, Values, and 
when Pounded, in Deg^s Parfons Caunfilhry 
frope finetui and in Watfon^ Compkat In^ 
cumbe^f^ Pag. stg to ^26. / : 

By the former of thefe A6b, %ii%. %*]'' 
H: 8. All Monafteries, Priories, ^c. under 
206 l.per Anmniy were vefted ijri the Ring, • 
his Heirs and Succeflbrs,' in as large and air> .^ 
pic • Mariner, as the ^Abbots, &c. ht\d the 
f^me ; ;abtf by the later Statute -'tis Enaded, 
That wliere Abbots, Priprs, ^<?. held any 
Parfonages, ap|>topriated Tithes^ Penfions, 



orPbrtions,' or were acquitted, or difchar- 
ged from 'the Payment of Tithes, for anv 
tkeir Hoiifcs, Places, Scites, Manors, Mei- 
fuages, Lands, Tenements, or Heredita- 
ments, (^c. not only the King, his Heirs and 
Stibeeilbrs^ ' but every other Perfon, bis ^ 

Hehfs and- Aflignes pofleiTed, or to be pof- 
fefs*diof fuch Houfes, Manors, Lands, ^c. 
ihould hdld the fame, and all Titles and 
Bftates therein, difcharged and acquitted of 
tke Payment of Tithes, as freely as the Ab- 
bots, 6Jr. tbemfelves. 

And here we may alfo obferve, That not n^ m 14^ 
all the Monafterlcs, Priories, and other Re- wfterietundgr 
ligious Houfes, not above 200 /. yearly Value, '^^^ ^^""^ 
were diflblved by the Statute 27 H. 8. xho\X.^%fl]^^^ 
they might have been fo, but fome of them 51 H. 8. 
were diflolved by this later Statute 3 1 H. 8. 
and the Reafon is, becaufe there is a Provifo 
in the former Statute (which indeed is left 
out in the printed Statutes at large) That 
notwithftanding that Adt, the King might 
by his Letters Patents, under the Great , 
Seal of England^ continue any of the faid 
Monfafteries, and therefore fuch of them as 
were fo continued by the King's Letters Pa- 
tents, are not to be look'd on as difTolved 
by 27 H. 8. tho' they are by 31 K 8. and 
fothe Lands belonging to them, that were 
bdd Tithe-free berore the Diflblution, re- 
main fo by Force of the before cited Claufe 
in 31 H. 8. as was adjudg'd in the Exchc- 
Queir Chamber between IValklute^ Farmer of 
the Rc6|:oty of Utoxeter in Staffordjhire^ and 
Wiljhamy the Owner of a Farm there, for- 
merly belonging to the Abby ofCraxden^ a 
z fmall 



fmall Abbjr of the Gfiertians^ which Wiybagu 
ilhewed was continued by Letters Patent^ 
and not diflblved by Ji H. S. Sec I)^> 
Part Zycap. ix. 
WUm iMwif But *ti^ f^'^5 we are not ftonri hence td 
#f i^«r M^- infer. That fuch Lan<ils as did belong to the 
m^Mts mf9 lefler Monafteries fo diflblved by 27 H. 8, j 
gT!! *^ and thereby then held Tithe-free, being aR j; 
WacSX/^ ter the Diflblution thereof given to fomc I 
©•«. other greater Monafteries, that were not diC- | 

folved but .by the Statute ji fll 8. fhall be 
now held Free from^aying Tithes by Force 
of the faid Claufe in 31 H 8. fuM^a. And 
the Reafon rendred (^o* fomewhat weak) 
is this : For that upon the Diflblution cw 
the Corporations to which they belong'd^ 
they immediately became Tithable, even in 
the King's Hands, as is pretended 3 and fo 
could not be held by the greater Abbies 
more free than the King their Donor had 
them; and confequently (fay they) tho* 
they came the fecond Time to the King 
by 31 H. 8. yet they came to him as the 
Abby held them, vi%^ fubjeft to Tithes; 
and fo the Claufe of Difbharge ft^pra^ docs 
not extend to them. See and Note Ho^* 
307. I Jon. p. 2. and z Cro. 607. S. C. But 
after Perufal ofHobarfs Argument, and the 
Afts and Claufey?//)r^,I fhall leave the Force of 
this Reafoning to the Readers Confideration. 
fndi Lsnis ^'^^^ further urged by the fame Arguers, 
rfOeGf^attr^^^ with more Truth, That dl thcothet^ 
Mmtjhrus Lands, that did belong to the greater 
^*/A«3P^. JVJonaflreries, diflblved by 31 « 8. or of 
thof? lefler Monafteries,^ continued by tlie 
King's Letters Patents, andalfo diflplved by 

tho 
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jMi£ iame Statute^ arc not difchat^ed from the 
payment of Tidies, but oa\y fych of them 
as woe held difcharged by the Religious 
Jtecfibm themfelves, who enjoyed them fo 
4ficiiarged. before the DiiTolutioa. 

Bot of thofe held fo difcharged, 'tis faid, 
feme were held abf(4utely difcharged, < (i:i 
tfaers difcharged only whilft they remained 
Ih the aftual Occupation and Manuraiice of 
the Ommers thereof : But ^art of tfiis later 
ICiiui; for if fb, the King hinifelf, 'tis faid, 
poidd not 4iold th^m difcharged. 

The Arguer further fays. That fuch Lands jsfiiuteiy af* 
a» werfe held abfdlutely difcharged, were ciargeL 
fuch as were difcharged originally, either 
\(f Compofiti(Hi Real, or by Buils or Grants 
ifihe Papej (not a Word of the King or Par* 
liament) and for this or that Parcel of Land, 
or tlus or that Sort of Tithe only ; fo R^ftri- 
^ve are the Clergy in Cafes of Dificharge. 

I grant Prefcription may well reftrain Prefiriftm 
tbe Non-Charge to this or that partiicular 
Laad^ or Species of Tithe. (But what ban that 
to do with the Pope's Bulls or Grants, ^c.y 
A FrefcrtptiDn, in its Nature and (Quality, 
1$ quite different from a Bull or Gfadt; A ^^^ ^^^ 
l?tfefcripti<m is a Law, and always fuppofcs ^i,^/^ j^ifl 
9n odginal and antecedent Right, not to be ferewt^ ndo 
liable to this or that Charge ; a Bull or ^^«» 
prant is properly a mnObJ^ante^ or Dif- 
p^ifation from a Law, as in this Cafe of 
Tithes : A Prefcription from Payment im* 
plie^ a Law or Right not to pay ;• but a 
Grant not to pay is a Diipenfation front' thar 
Law or Right j and accordingly tbe fol- 
lowing Cafe is putnot upon the Feme's Bull or 

Grant, 
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Grant, as Mr. l^drfoH fuppQ&s, hut upon ah 
original and prefcriptive Right, viz.. . 

A Parfon fued for the. Tithe of Hay and 

Grain within, the Demeam of a Manor ivmth4 

in a Parifti, . of which the Dean and Chapi* 

ter of P. .after the Diflblutioii of Mogiafte* 

ties were Owners, xtiK^afdyThAt^iiJbiM 

the fime wbfireoftbe Memory of Man was na$ 

to the contrarf^ both before the Diffoliaion and 

at tbe fime of the Diffolutm of the Ahby^ to 

>vhich the Manor, ^c, formerly did belong, 

no fucb Sitbes of Hay ani Grain^ ( but anl)? 

other Tithes, as. Wool, Lamb, Sc.^. 'Were 

paid by tbe Farmers j or Occupiers by heafe or 

at fFillj being Lay Perfons. And it was iaid 

^ , . . . by the Judges and Qerks of the Courtr^ 

nI'^'dTcI-'' That Prohibitions in .this Cafe, upon th^ 

mando by Statute 31 H. 8. by Virtue of the Word 

Layrrnn. Difibarged therein, importing a Non«K:haige, 

were very ordinary. See Dyer 349. 

And hence it appears. That luch Lands 

as are Free by Prefcription in either Re- 

Jhfiluuiy fpeft, /. e. fo that no Tithes ihall be paid of 

Wt^as. ^^^^ Lands, or that none fball be paid of 

^ * this or that fort of the Produce thereof, are 

abfolutely freed from , the Payment thereof 

fo as thci fame Freedom extends not only to the 

Owners, but alfo to their Tenants, Farmers^ 

and Occupiers under them. , 

And yet 'tis faid, not all tl^t receive any. 
Profit from the Lands belonging, to a ]Vfa*» 
nor freed as aforefaid, fhall be underftood.to- 
bt Tenants, Farmers, or Occupiers ^rfois if 
one or more Perfons have Libertatem FaUanr. 
di^ to make Hay only, or alfo to put thqir 
Cattle on the Lands thaf belong toV fuch a 

Manor 
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Manof ^s Appfsodant to their Hcmfes, &c. 
they ate but Commoner^^ and not Farmers 
or Occupiers, becaufe what is taken is taken 
as a Profit Apprender ; and therefore, if a 
Pfefcription be^ That the Abbot, bis Far- 
mers, Tenants and Occupiers of the Lands, 
fhcmld be difcharged oif the Tithes of the 
Lands, where the Commoners had fuch Fri- 
trileges^ it fliall hot be eiuended to them, as 
k held ki 2, Bnlfi. 248. :and i Roll. R. 53. 
&r'C. Sed ^i^re if Law : For, I take it, if 
the Land be difcharged, ^tVvo^t jipprendre 
louft be fo too. 

Nor can I entirely agree with Mr. JVatfon ^^^ ^ 
(and fome other Opinions,) in what he fur- c^jj^l 
ttier Urges, ^'as. That thefe Titles of Dif- 
charge, being for themoft part loft, run out 
into Prefcriptions ^ and that from thence all 
other Prefcriptions, De? nm Decimandoy arc 
fuppofed to have their Beginning, and that 
therefore it is needlefs, when a Difcharge is 
to be jihewed, to fet forth the Original there- 
of, otherwife than by Prefcription, or that 
rtiey were held by fuch Monafteries diflblved 
by ii H. 8. Time whereof, ^c. free from 
the Payment of Tithes : For fays he, it (hall 
be pfcfumed. That it was by lawful Means. 
(I fiippofe he means the Pope's Bull or 
Gtant, for he before reftrains the King and 
Parliament.) See i Leoft. 241. Befides, he 
h6?fe makes fuch Grants the Parents of 
Prefcription, and antecedent to it ^ where- 
as the contrary might be eafily proved, viz.ir 
That Prefcriptiph is an original Right, and 
is always fuppos'd to be antecedent to a 
Grant. Nor can a Grant fupport a pr6- 
' fcriptive 
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fcriptivc Right. And here the Queftion 
might be asked^ what Grant can be fappo- 
fed of thofe prefcriptivc Rights of bcii^ 
Tithe-frec in the Wolds or Wilds of Kent 
and Suffex^ ^c. and yet I admit fome Gre^ 
Authorities favour tnc, other Opinioo. 

And accordingly it has been held. That 
In a Declaration upon a Prohibition, the 
Plaintiff ought to Ihew not only, That the 
Abbot held the Lands difcharged at the 
Time of the Difldlution, but alfo how (or 
by Avhat means, and in what manner) he 
iield the fame fo difcharged : For that the 
Statute 31 H. 8. faith, in as large and ample 
Manner as ibe Abbot beldj &c. So that the 
Statute pinches upon the Manner it was 
held by : Befides, fay they, fuch a Claim c^ 
Difcharge of Tithes is contrary to Com- 
mon Rights and therefore fhall be taken 
ftridly, by Hobart^ Hutton and Ifincb^ contra 
Warburton; and yet they alj agreed, That 
to fay, the Lands were held Tithc-fre^ 
Time out of Mind, may be a fufficient Dii- 
charge ; and fo doubtlefs it will, if that 
Point be put in lifue, and a Verdid found 
thereon. See Nqy $7. 1 Jon. 6, Hob. 295.^ 
Sed ^i^re^ if Hobarfs Opinion ffipra be npt 
mifreported ; for elfe he feems repugnant to 
himfeli*^ and the Opinion he delivers in fag. 
11$. of his ov/n Reports. Vide ante. 

Note alfo the Yicsly of Cbefiam^s Cafe in 
Hetkfs Reports^ viz. The Earl of D. had a 
Manor in the Parilh of C which extended 
into L. where there is a Chapel of Eafe ; an^ 
the Vicar of C. libeird for Tithes in the Eo- 
clefialtifcal Court againft one of the Tenants 

of 
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of the Manor; and Hemhn mov*d for a Pro- 

Mbition, for that the Earl prefcribed. That 

iie^ and all his Tenants^ fliould be acquit* 

'ted of all the Tithes of Land within L. pay* 

ing lo j; per Amtum^ to the Chaplain of L. 

and he faid. That fuch a Frefcriprion was 

good, as was adjudged in Bowleses Cafe; and i 

Prohibition was granted accordingly. 

And *tis to be obfcrved, That no Farfon, 
Vicar, or Incumbent of a Church, could 
claim Tithes de Jure before the 2d Coun- 
cil of Lateraftj i. e. fub j4nn6 1270. For be- 
fore that Council no Pariflics were eftablifo- 
ed here in England. See 4 Mod 337. 
* And tho' 'tis faid, a Layman can*t pre- 
Icribe in non Decimando^ yet 'tis allowed, 
^hax there may be a Cuftom to exempt him 
from die Payment of Tithes. Ibid. 341. 

And a Frefcription to be difcharged of 
Tithes may be good for a whole Hundred, 
or a Country, or a Diftrift, may be good, 
dio' it cannot be good for a particular Vill 
or Hamlet. Ibid. 842. 

Yet *tis faid a Cuftom alledged in non Deci^ 
tnando^ tho* in a whole Hundred, ^c. is not 
good, except it be fliewn, that there was a 
fiiSicient Maihtenance for the Farfon befides. 
Ibii. 336, 340. 

Alfo a Country, or Hundred, can't pre- 
fcribe in non Dedmaudo^ for Things that are 
Tithable of Common Right ; but for Things 
that are not Tithable of Common Right, 
tticy may fo prefcribe. lUcks verf, IVoodifon. 
t Salk. 6$ 5. See 4 Mod^i^^. Cumberba. 403^ 
SUnmr $60. 

Alfo 
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Alfo a Difcharge^ either by Cosnpo&tic»i, 
Bull, or Grant, muft appear only ^y Pre- 
fcription, and if it fo appear, as to LaQcU 
given by 3 1 H. 8. or otherwife, it (hall be ^W 
lowed at this Day. i Jot^. 368- 

Alfo, if an Abbot, or Prior, were fei;zfscl 
of Lands difcharged of Tithes, be that is 
feized of fuch Lands may well prefcribe in 
non Decimando by the Statute i or 2 Ed. 6* 
which wills. That none pay Tithes other-^ 
wife than they were paid in forty Years be- 
fore. See Moor 219. Brancbe^s Cafe. 

But in that Cafe, and others, 'tis faid. 
That a Man ihall in no other Cafe prefcribe 
in non Decimando^ but only in modo Deciman'- 
di. ^are. 
Wfttfon 5i8. '^^* ^^^ noted. That no Abbot or Prior^ 
^ * Qc. could make any fuch Prefcription in nm 
Decimando^ but where the Abby or Mona- 
ftery was founded before the Time of Me- 
mory, i. e. before the Firft Year of R. 1. 
j4nno 1120. that being the Time of Ljinita- 
tion of all Prefcriptions at Common Law. 
See II Co. 14. 2 Rolf. Abr. 269. 2 Keb. 459. 
3 Keb.; ^5. S 217. Raym. zzs. Fide, antc^ 
fol 47. ^. 

Alfo by Statute 2 H. 4. c. 4. it has been 

at \^h^ Enaded, « That no Perfon Religious no? 

finct I R. 2. * Secular, of what Eftate or Condition that 

not to be exf- ^ he be, by colour of any Bulls, containifig 

cffted, &c. c fuch Privileges to be diicharged of Difmesy 

« pertaining to Parilh Churches, Prebepds, 

« Hofpitals, or Vicarages, purchafed before 

« the Firft Year of King Richard jhe Secom^ 

^ after the Conqueft or fithence, ijot exe^ u- 

^ ' ted^ 
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* ted, Ihall put in Execution any fuch Bulls 

* {6 purchaied) or any fuch Bulls to "be pur- 

* chafed in Time to come ; and if any fuch 

* B^eiigious or Secular Perfon, of what E- 

* ftateor Condition he be, from henceforth 

* by colour of fuch Bulls, do trouble any 

* Perfon of Holy Church, Prebendaries, 

* Wardens of Hoipitals, or Vicars, fo that 
' they cannot take or enjoy the Difmes, 

* due or pertaming to them « their faid Be- 
^ nefices, that then fuch Difturbers fliall in- 

* cur like Procefs, and * Pain, as is or- * i. c. Prc- 
^ dained by the Statute made againft them munirc 

^ of the Order of Ofteaux^ in the Second 

* Year of our faid Lord the King, that now 
^ is. See the faid Statute ante. 

By this laft Statute it appears, That as the 
Lat^s of Churches, ^c- founded fince the 
ift Year of King K. i. (2.) as aforefaid, 
cannot plead Prefcription for an abfolute 
Difcharge of Tithes ; fo no Pope's Bull pur- 
chafed Snce that Time can be pleaded as a 
Ground for an abfolute Difcharge thereof, 
i. e. not only for the Owners whilft occupied 
by themfelves, but alfo for tneir Farmers, 
Tenants, or Occupiers, whether the Eftate 
was belonging to any Religious Perfons, or 
did, or at this Day doth belong to any of 
the Secular Clergy ; and yet I fuppofe a 
Real Compofition, if it can be (hewed, may 
be a fufficient Difcharge, if it was made fince 
this Statute, or fince the Time of Limitati- 
on of Prefcriptions ; provided it was alfo 
made- before i Eii^. where the Tithes did 
bjBlong toaBiihop, or before 13 Eliz. where 
they did belong to any College, Dean, Dean 
T and 
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aiid Chapter, Archdeacfon, -Pitbend, ^ifr- 
fon. Vicar, Sc. as before is fllewn.' ^' ^ -^ 
mere a Mo- But though a Prefcription de «w!r'^IWr- 
msfierywas mafidoj without the Aid of an Adit of ^PjrfBa- , 
^Sihtd ^^"^' is faid y?#|ff^ toperidi when a^«i- ; 
tbe^ReBofj ^"^^ Corporation is diilblved, and the LaMs 
fimiil &c. come to a Lay Hand ; yet by Reafon oftkt 
direft and pregnant Qauie in the ^d 
Stat. 31 H. 8. a Prefcription in non Ifeir/- 
w^^io is allow'd to be of that Force, That ■ 
' where any of the Lands belonging to the 
Monafteries diflbived by the 31 K 8. were 
within the Pariflies whole Churches were ap- 
propriated to any of the faid Monafteries, 
fo that the faid Monaftery was feized both 
of the faid Lands and Redtory finmt^[fe- 
mel^ Time out of Mind, and paid no Titnes 
within the Memory of Man for the Laii&s, 
fuch Lands (hall bedifcharged fi^om the Pay- 
ment of Tithes by fuch perpetual Unit^Jof 
Polleflion, as was adjudged Micb. 34 ^ %5 
Eliz. and Srin. 3S Eliz. &c. See ^0>.4l9 
48. the Archbiihop of Canterbury^ Cafe, 
and 4Lfew. 47. Prowfe's Gafe^ it^-Moor 
528. Benton's Cafe: But touching DlfclAr- 
ges by Unity of Fojfejpon^ &c. fee the pre- 
cedent Chapter. . ' ;i 
Three Orders Now the Lauds, which before the D)|R)« 
^/charged hy lutton, and to the Time thereof, wefe ge- 

ttmlliinit "^^^"y ^^^^ ^^ ^^ difcharged from the PSy- 

Tithes far ment of Tithes, whilft in the a^ual Odfcu- 

Lands in fbehr pation and Manurance of the Owners, ^^re 

cwts Hands, fuch Lands as were held by thofe ' o^he 

Orders of the Ciftertians and Hdfpiik^rSj 

and the Pr^monftrants ; for thoiign iif the 

Time of H. 2. and about the Teaf<^«Pf o. 

^ Pope 



v^Qpe jidtian the fourth reftr^ined this Pri- 
vilege to the Cifiertiamy femplars and Hof- 
piislersy. aod afterwards Pope Oemtnt the 
fTbird did, by hisBuli, give the fame Pri- 
iViifpgeto the Pramonftratenfes. (See Selden 
^ if.shtbesr I80. B€ndt.i6^ &c.) So that 
fyw Orders ^ere then fo privileged, yet the 
" S'^mplars being afterwards condemned for 
Herefy, atid diflblved in the 4th Year of 
Ed. 2. there then remained but three of the 
faid Orders, fo fr^ed from paying of Tithes 
. for the Lands in their own Hands, when the 
&xd Stat. 31 H. 8. was made. 

And yet not all.the Lands they had at that 
Time were fo privileged, for no Lands ob- 
tained by any of xhefe Orders after the 
' Cottncil of Laterofij whkh was jn the Year 
iOf our Lord 1 2 ijf . were freed from the Pay- 
ment of Tithes, not even whilft manured 
'} by themfelves, and by Confequence, no 
Xands belonging to the Abbies, Qc. of thofe 
-Orders that were founded after that Coun* 
,pil^ are difcharged from the Payment of 
Tithes, either in the Owner or the Tenants 
|;}ands 3 for by that Council the Privilege 
;lisa$ limited to fuch Lands as thefe Orders 
had at the Time of the Council. See Selden 
fjf Ttthes I2J. 

Alfo it has* been held per Cur. Square if 

.g9od Law) That the Counicil oS Lateran^ 

, ^hich fo freed thefe Orders from the Pay- 

. menti>f Tithes, was a general Law received in 

> • ^^la»dj^ ^nd that if Lands were difcharged of 

, . Tithes by that CouncM, no aft^r Covenantor 

-.^ CoptraiS; made, by any Abbot i;o pay Tithes, 

.^QPiald.diff^nCe .with this Privilege, or make 

.,,0*? T a the 
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the iaine liable to die Payriienl of TitflBfe^ 
for being onoe difirtuirged bf that<^Coiiiicil9 
they became always difchar|^ed> that Cmin««^ 
cil being faid to be as Ibrctble ai aft ASt^o£ 
Parliament, which concludoi aU Panies* 
And the Court further h^ld. That if tbere 
were aii 'Agreement for Payment of Tithe% 
before the uid Council ; yet the Council as a 
general Law, which inciudes all Mens Con-* 
tent, had difchatged fuch Agreement. See 
B^rir. Rj^. loi. Stavely verfus UltHbwi. 
St. John'i of Nor were all the Houfes of thofc Order s^ 
JcrnWem hy „qj furrendred or diflblved by the Statute 
j2H.5,c.24. 27 fig. diflbhred or furrendred by Foiwof 
the Scat. 31 ff. 8. For thofe of the Hofpi^ 
tal of St. John of Jerufalem were difllbJved . 
by the ^tat. $2 H. 8. c. 24. and not before. 
See 2 Bramnh: 8. ;^nd fo their Land^ were 
not privileged' from paying Tithes by Forces 
of the faid Statute of 31 H 8. Vide 'wfra^. t 
Bw far 31 By the StiBtt. 31 H. 8. the Lands^of ftcbc 
j'^if^ir Houfes, i9e. as were th<Jreby diflW^,i 
geaojjsttes. ^^j ^ ^^ ^^ ^^^ Paymcfit of Titbjs,, 

fo far only as they were Me in the Hsfnds 
6f the Churchmen, vi%. whilft they are In 
the Hands and Manurance of the Owq^b 
(hereof 5 and therefore it is neceflary for tkKi 
Party, who would have the Advantage t^< 
this Privilege^; elsprefiy to (hew and av^, 
Ttiat the Lands are in his Hands and Ma- 
nurance^ for to fay that he is feized oftbft: 
Jtj3Md is norfttfficient ; for he may be feitfed 
th^rcol^ and yet another manure them. See 
£e»^. 164, 168^ 169. 
Lay (kmrs Alfo, If the Lands of fuch Orders fo ptU 
Bnce the Difo^ vilcged, wcr^ In Leafe for Year$ at the Time 
'""^^ ^ .pf 
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erf" their Diffi^lution, and for ocitain Years 
before, yet the JLay Owner* fiiice the Diflb- 
lixtiikij fhall hold them difcharged whilH 
manured by themfelves ; for although the 
Al^ot's Parmer imid Thhes at the Thne 
of the Diflblution, yet as to^the Abbot him* 
felf, the Inheritance was then difcharged of 
Tithes; and therefore thftrKJng, and his 
Pattetee, fliali luve and Jbpkl the fame fo 
difchai)^ of Tithes^ as the Abbot held, 
it. , See^ a Cro. SS9' Porter verf. Batburfty 
aad Hardr. 190. IVilfon verf. Kedmayne^ &c. 

• Yet when an Abbot, having fuch Frivi- Whm tUDo- 
lege, had in the Time of -BA4. made a ^.^'^*'' . 
Qih in Tail, though the Abby was diOblved ^J^^'^' 
by Ae ai H. & yet it was tefolved. That ^ 
Qocwithftanding the Claufe of Difcharge in 
the^ faid Statute, the Donee ihould ntn be 
diicharged of Tithes ; for the Statute dif- 
ciUirgeth none, but ^ as the Abbot was 4if- 
cHarged at t]^ Thne of the Di(!blutfon; fo 
tb»€ (they mvrfb claim both the Eftate and 
the I]licbarge. under the Abbot; but if by 
a*' common Recovery,, the Reverfion had 
beim barred before or after the Sututej 
o^tfthat the I^n^ had returned to the Ab» 
bot, or the King, before or after the Star 
tiR«, the Cafe 'had been otherwife. See Ho* 
hart^^%. zx^ Hetlym. S. C F^mwrverf. 
SlMnian. 

i> AT& whilftthe King's Title to fuch Lands Whm tu 
ig»kk remain, fo that they be manured by ^^f^* ^^ 
his Farmers or Tenants for Tears, or. at ^]ZiMfi 
Win, no Tithes fliall be paid of them, aU charguU 
though Tithes of them ihould have been 
j^bM by the Farmers or Teoantsi of the 
T J Abboti 



Abbots or Priors that had them, at "th^ j 
Time of Diflblution; and the Reafon giveijt 
is^ becaufe the King himfelf cannot manut6 
them. 

But if the King, having To leafed theni^ 
i^c. grants over the Reverfion, or doth feH 
them, there the Farmer (hall pay Tithes 5 by 
Mamvood. 2 Leon *]!. and Owen 56. S. C. 
Countefs of Lennoxes Cafe. But fanfield 
faid. That the King's Tenants, for Life or 
Years, fhould not be free in the former 
Cafe, but only his Tenants at Will. See 
^Jcor 91 s* and it was agreed per Cur. That 
the King's Patentee is to be intended of the 
King's Farmers, and not his Patentees in 
Fee. For in the Cafe of the Foreft of .&- 
wrnacle it was agreed. That the King's Pa^ 
tentec (hould pay Tithes. See 2 Keh. 29. and 
I i^^. 1 85. Bowles verf. Atkins. 

And fo it was faid in the Cafe of •otic 
Cofftpojij Mcb. i^Cat. 2. Hardr. 315. That 
if the King alien any of the Lands, where- 
of he is fo difchargcd of Tithes, bis Paten*, 
tee fhall pay Tithes ^ and not only fo, but 
the Prefcription of Difcharge is deftroyfed 
for ever, tho' the fame Lands (hould cotfie 
to the King's Hands again, by Efcheat or 
other wife, (^//^r^.) 

However that Cafe was, I take the Liw 
clearly to be. That both the King's Paten- 
tee, and the Reverfioner, and their AfHgnes, 
fhall have the fame Privilege that the Ab- 
bot himfelf had, viz. To hold them fVec 
whilft in his own Hands, and manured by 
himfelf, and not let to, or manured by 
another. Sec i^/irrffo. 143. ^ 

? The 



t^The next Stat, after 31 H. 1. for the £)if- Sw. 32 H. 8 
lution of Religious Houfes, &c. was 32 ^^^'f^^/^/** 
^ 8. ^. 24. which was made on^ Purpofe to ^/i^ohn of 
diflbJve the Hofpitals of St. John of Jerufa-^ JcnifAlcm. 
Iffffy in England and Ireland^ either for that 
Cas fome think) thofe of this Order had 
I'ower to purchafe, but not to furrender ^ 
0t becaufe they were beyond Sea, at this 
Time, and would not, nor could not 
be compelled to furrender as other Reli- 
gious Houfes did, whofe Pofleffions there* 
lore are at this Day held Tithe-free, as the 
Spiritual Men held them, by Virtue of the 
Stat. 3 1 H. 8. although furrendred after the 
iaid Statute was made. 

And fo likewife would the Lands of the Tbeh Lands 
^Hofpitals of St. John ofjemfalem^ without ;J;f "''«" 
;X^oubt, and alfo the templars Lands, given ^* * 
to them by Stat. 1 7 Ed. 2. had they been 
..furrendred as the others were, and not 
, ^^cjiflblved by this Special Ad of Parliament 
qf $^ H. 8. upon which Occafion great 
^-ppubt ,and pifpute hath been, whether 
^they ih'all be held Tithe-free, by the King 
I, and his Patentee, as the (Religious) Cor- 
. porations held them, viz. whilft they ar^ 
, manured bv the Owners thereof 

As to which Doubt, two Queftions have 
y^been made. 

Firfty Whether by the Stat. 31 fl. 8. thofe 
Lands were difcharged of Tithes ; and 
^^. • Secondlyy If not. Whether they were fo 
,^'4ifcl^aJ^gC!i by ^^^^ Stat, of 32H. 8.? 

And as to the firft Point the Cafe was, 

,\ That whereas the Prior of St. 7aib»'s of 

'j^ufalem had m^de a Leafe for Years 

^:i T4 Qf 



Difcharpedin of a ManoF, two Of thfce* Tears befcqor 
*j^R^^- the.Diflbltttion, and the Lcffee did paj^, 
S'aS! Tithes to the Church of Kocbefier Propric* 
tar)r ; and after the ' Diflblutioii) the Kiog^ 
granted the Reyerfion thereof, in as anqile 
..^ ^v Manner as the Prior had the fame: It was 
1 V held in Chancery by the Lord ChanceUor^ 
and Saunders^ Sotitbcote and I>yer^ Jufticcs, 
upon Confideration of the faid Stat. 3 x 
H. 8. c. 13. That after the Lands come to 
tlje Hands of the Reverfioncr, they fiialf be 
difchargcd from the Payment of Tithes, 
until they be let out to others to farm:. 
See Dyer Vft- 
ratmuesof After this the Cafe was upon a 5uitibr 

lZ7smdir- ^^^ '^^^^^^ ^^ ^^^^ formerly belongmg to 
charged.^ ^^^ ^emplars^ and which came to the Crowm ' 
byr the Diflblution of the Ikrd Hofpital rf 
St. John ofjerufalem^ as all the other Laml^ 
formerly the Templars^ did, amongft other 
Lands of the Hofpitalers. And it was held. 
That the Patentee of fuch ihould not hare 
the Privilege to be difcharged from pay* 
ing Tithes in Refpeft thereof, for by, the. 
Commcta Law, a Lay Perfon was not ca-^^ 
pable of this Privilege* ^Mre then how ci* . 
ther the Senfplars or the Hofpitalers onAd 
be difcharged; for both of thefe Orders were .» 
compofed of L§ymen; 

Aiid note ^^ jn that Cafe it was further faid^ * 
That if fuch Lands had come to the King^ ' 
by^e Relinquifliment or Diflblution of any: ,: 
Mpnaftery, the* King' himfelf ihould not 1 
have had the Benefit of that Privilege, un- .^ 
til the Stat. 31 ft 8. and by tlmt Statute it j 
' is appointed, alb^J^/ afl Monafieries^ Mhn^) 

8tc. 



9a. wbhb ieftm tad cme^ or afiervagrh 
Jbaaid cwie tc the Kmg^ hy Sofpt^m^ Sar^ 
r^gdif^ &c tl^ Kh^JMdbaw inftuh Hfyn^ 
nrr md Form^ &Ci and that be Jbwld bavt 
^fem difebargid from tbe Payment cf fjtbes^ 
as the Abbcts^ hue. So $s the Makers of A jhmiwsi 
that Law intended. That by the firftClaufe^ C^mfmSml 
n^thoot the laft, the King fhould not hold 
them dtfcharged, and therefore they added 
the hiter Claufe. H^re. 

Bm this Statute of i%H.%. extends only 
to fuch FoflefBons as came to the King by 
Surrender, &r. and (hould be vefted in him, 
by Force of the faid Ad, and docfa not ex-^ 
tend to Pofleflions, which vefted hi him by 
another K6t of Parliament ; according to 
the Rule taken in the Archbiihop of Can^ 
terburys Cafe. 2,Co.j^6. And diefe Lands 
here, in the Cafe fi^a^ were given to the 
King by a Special A& of Parliament, vi%. 
32 H. 8 which hath the fame Words in the; 
firft Claufe, as the foregoing A6t of 31 H. 8. 
but bath not the Words of the fecond Claufe, 
and therefore (^ay they) there is n6 Caufe 
of holding thofe Lands difcharged from 
Tithes ; and it was adjudged accordingly. 

And in the fame Term, another like Judg« 
ment was had between the fame Parties in 
a Prohibition upon a Demurrer, i>i%. Wtt. 
zjac. I- B.K. Cmtwallis vcr(. Spurting. 
Soe ^Gr&. 57. aind Moor 913. and in Urrey 
and Bowyer^B Cafe, 2 Brmnl. 8. and 20. 
It was holden by Cche and Nicbd$Sy againit 
fTimb and IVarhunon^ That a Purchafer of 
Lands of St. Johtt' of JerufaUm fliould pay 
T^fihcs 5 and m ^he 18 Jac. 1. iq C B. all 
' ' "; ' \ • ^ the 
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the Judged) but tVarburtm^ held th^t 

Furchafer ihould pay Tithes^ a$ is £ii4 P^ 

^Gir. jB.R. lVbittlemAlV€ft4m'%C9X^. See 

iVbjr and G0i^e>. i9z. uniJ^dh. i68» a«^ 

i8jr. , 

After which the Cafe was zrpis/i feru^fH 

^ at the Bench) by all the four Judges in B. Ua 

and IVbkhck held, that the Lands wepe 19^ 

difcharged of Tithes, neither by the 3; 

H. 8. nor by the iz H. %. Hide Chief Ju^ 

held. That they were difcharged by 32 H* & 

Lands freed and noC by 31 H 8. And Dedderidge an^ 

fww 2li>^i y^^^^ jj^y ^ That they were difcharged by the 

wp-ni ClaufeofrDifchargein 31H. 8. Or, if no* 

by thatv yet by 32 H. 8. So that of the four 

Judges, only IVbitkck held, That fuch Lao4^ 

were not freed from the Payment of Titbeg, 

. and therefore Judgment was given^ Th%t 

no Tithes ihould be paid of (uch Laad^ 

vi%., whilft manured by the King or bis 

Patentee, and not let to others, See i }^. 

182. Latch ^9. IVbittm \tt{. If^efiim. :\ 

But ieieems this Judgment did not ab- 
folutely.clear or fettle the Point ^ for af%e|:- 
wards, the fame Matter came again, infio 
Queftion, in the Kings Bencb^ at tbeTiQ^e 
wheQ £ir Mattbew Hales fate as Chief Ju- 
ftice there, vi%. ^m. 25 Car. 2. when it v^ 
adjudged by him, and the whole Court, 
That the J^fixids which came to the Crown 
by the Stat.. 32 H 8. c. 24. fhpuld not pay 
Tithes, by Reafon of the Words (Privileges, 
&^.) in that Statute. And in the Argument 
of this Cafe, a^ the Cafes before-mentioned 
were cited and confidered, whereby that 

Qp^ftion 
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Queftioii feems now at Reft. See Raymond 
SL2.S. ^Keh. 208,217. Fojfet vetf. Branktin. 

The next Statute (which is^he Fourth in Stat. 37 H. 8. 
Order) that was made touching thcfe Mat- «• 4- tfChan- 
tcrs, was that of 37 H. 8. c. 4. For the King ^£''1^^'^ 
having, by the three former Statutes, gotten ^^ * 
idt the Lands, as aforefaid, both of the lefler 
^nd of the greater Abbies and Monafteries, 
and alfo thofe of the Hofpitals of St. John 
efjenfrlemi the Parliament in the next 
Place proceeded to give to the King the 
l^ands belonging to Colleges, Chanteriesand 
Free Cnapels, and to diffi>lve thefe Corpo- 
rations, ^c, 

*Tis true, what Mr. IVatfoni^iys^ That no Watibn 555, 
Cafe is to be met with in our Books of Law 
tipon this Statute, but only upon that of 
xEd.6. r. 14; which he thinks to be the 
4kme with this. But the Reafon why we 
have no Cafes reported hereon, appears in 
Mr. KaftalPs Abridgment of the Statutes, 
Htle Monafteries, where he fays. That R«ftal 27a. 
«his A^ was. That all Colleges, Chanteries, 
Free Chapels, &c. ihould be in the King's 
' Diffofition during bis Life (only. ^ in which 
'V^ere divers Articles concerning thofe Chan- 
teries, Sc. But King Henry^ during his Life, 
^ did not much by Force of that Ad. And 
iSi^^refore (fays Kaftal^ I have not put that 
'^Aft here (i\ e. in his GoUeftion.) 

■ Laftly followed the Statute i Ed. 6. c. 14. Staui*l^i^6. 
-^^hieh Enads, * That all manner of Col- c. 14. o/Gd^- 
; ^ leges. Free Chapels and Chanteries, having ^^i^'^^^^iid 
' * Being or in ejfe within five Years next be- cbantefUs.w 
*^ fore the firft Day of this prefent Parlia- fen to that of 
^ inent, which were not in the adual and 37 H. 8. 

' real 
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...Ts < real PoflefEon of the late KJngu nor in die' 
.? X . c g^iiai and real Pofleffion of £e King t&at 
^ now is, nor excepted in the iaid former Aft' 
« inFormafowfaid^w2^. thefaidAd 37^'«0 
^ other than fuch as bj the King's ConimT-' 
^ fions in Form hereafter mentioned, Asiir 
^ be ^tered, tranfported or changed, and' 
^ alllManors, Lands, Tenonents, Rents, 
^fjtbes^ Ptftfims^ Portions^ and other Here- 
^ ditaments, and Things above mentiofied 
^ belonging to them or any of them ; aad 
^ alfoall Manors, Lands, Tenements!, Rents, 
^ andother Hereditaments, and Thingsabove 
^ mentioned, by any manner of Afluranee, 
^ Conveyance, Will, Devife, or otherwifehad, 
^ made lufFered, knowledged, or declared, 
^ given, affigned, limitted, orappointed tddK 
^ finding of any Prieft, to have Continuance 

* for ever, and wherewith, or whereb3^, * 
^ any Prieft was fufteined, maintained, or ' 
^ femid within five Tears neiit before the 

* firft Day of this prefent Parliament, which 

^ were not in the a&ual and real Poflfefion ' 
^ ofthefaid late King, nor in the adt»dl ind * 

* real Poireffion of the King that nowfsi" 
^ and alfo all Annual Rents, Profits' and ^ 

* Emoluments at any Time within five Years ' 
^ next before the Beginning of this prefent ' 
^ Parliament, employed, paid or beflow^ 

* ed towards, or for the Maintenance^ Sup^ * 

* portation, or finding of any ftipeAdiar^ ' 
« Prieft, intended by any Aft or Writing^o ■ 
' have Continuance for ever, fliall by tHe 

^ Authority of this prefent Parliament, im^ 
^ mediately ^er the Feaft of Eafier nest 
^ coming, J?e adjud^sd and deemed^ and alfo 



^e in the very dStual and real PoJfeJJwn and 
Sehan oftbf Xing tmr StyvereignLord^ and bis Vide mm 
Heirs and &icteffers for every without any f^ *77- 
Office^ or other In^fition therec^, to be 
had or founds aod in as lar^ and ample 
Manner and Form as the Priefts, War- 
dms, MafterS) Minifters^ Governors, Ru- 
krs, or other Incumbents of thrai, or any 
of them, at ;«Dy Time within five Tears 
noM before the Beginning of this preient 
Baisliamenty had, occupied, or enjoyed, or 
oow hathv occupieth or enjoy eth the fame ; 
jind as thougbtaii and Angular the faid 
Colleges, Free Chapels, Chanteries, Sti* 
pends, Sallaries of Friefts, and the (aid 
.Manors, Lands, Tenements and Heredi- 
tavients, and other the Premiiles whatfo- 
- ever they l>ej and every of them, were in 
,^tH% Ad, fpecially, particularly, and cer- 
tainly rehearfed, named and exprefled, 
by iaprefs Words, Names, Surnames, 
Corporations, Titles and Faculties, and 
in fiieir Natures and (^alities : And over 
th4^)»e it,£na&ed, iSc^ That where any 
A%4i^3, Lands,.. Tetiem^ts, Cities Pen-^ 
fiMpf Portfims^ Rents, Profits, or other 
Hereditaments, by any manner of Ailu- 
reance. Conveyance, Will, Devife, or o- 
therwife, at any Time heretofore had, 
made, knowledged, fuffeted, or Declared, 
-were given, aifigned, or appointed to or 
fw the Maintenance, Suftentation, or 
finding of one Prieft, or of divers Friefts, 
for i erm of certain Years, yet con- 
"ttnuing, and that any Frieft hath been 
tnaintained, fuftained, or found with the 

^ fame. 
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* fame^ or with the Revenues or Profits 
^ thereof, within five Years laft paft, ^thft 
< the King^ from rthe fatd Feaft of Eafitf 

* next coming, Jhali have and enjoy in ewfy 

* Behalfy for^ and during all fucb SUme to 

* €omej all^ and every fmb^ and like Sth^^^ 
^ STenements^ Hereditaments^ Profits and Jl" 
^ molnments^ as the Prieft or PrieftSy ougbt^ or 
^ Jbould have bad for or towards bis^ ortbeif 
^ Maintenance^ Stiflenance^ or findings and for 
^ no longer ^ime^ &r. with a like Ciaufe for 

* Lands^ tenements^ or Hereditaments^ given 

* for Anniverfariesy ObiitSy Cbm'cb or Cbafel 
^ LampSy Ligbts^^c. and divers other Clan- 
fes, for the like, and other Furpofes ; all 
which are well worthy the FerufaJ, but too 
long to be here inferted. 

That Column Upon this laft Statute the Cafe was. That 
coming fothe theMaftcr of a College (the Lands whcre- 
Vmlclt of «me to the King by this Statute) heJd 
to him by that fome of his Lands with a Reftory Jimifi^ 
Statute cTtiy, fimelj difcharged of Tithes at the Time of 
Ciu»ie- ^i^Q making of this Statute, and of the Scat. 
31 H 8. and after the Statute made, the 
Farmer of the Redory fuing the Farmer of 
the l^ands for the Tithes thereof, the De- 
fendant (hewed this Matter, and alledg^ 
the Branch of Difcharge in the Statute of 
31 H. 8. and it was refolved. That the Q>1- 
lege, yc, that came to the King by the S(«t 
I Ed. 6. came to him by that Statute only, 
and not by the general Words in the SfaiL 
31 H 8. Aii Colleges^ ^c. 'wbicb bereafterfii^U 
bappen to be dijfolved^ or by any other M^s 
come to the King's Higbnefsy^c. Jhall f;e adjinh- 
ed to be in the a6lual Poffejfton of the Kif^y&c. 

Firft, 



safkyiVft, b^^afifife'the Wwds, all other means^ i. Ruifim. 
^%)a^not' b€P intehded of an ASt of Parliament, 
*^t*mg after WoMs inferior thereto, as Ke^ 
Xfsfdunciftgj K^linguijhing^ Forfeitures &c. an 
^Al* df Parliament being the higheft Man- 
c^aa?r xtf Conveyance ; upon which Reafon it 
-l^th been adjudged, that Bifiiops are not 
^tdmprehended in the Stattite 13 Eliz. c. 10. 
^by thefe general Words, others holding Sfi^ 
^i^faal Pnmiotioffs ^ thefe Words being there- 
"5A piit after Colleges^ Deans andCbafters^ ^c. 
^' Secondly^ becaufe the faid Statute i Ed* 6. j. jR^afiti. 
^ Snails, That all Colleges^ iSc. Jhall be hy 
:}Fffr&e of that A6t adjudged to he in the aflual 
-* iind ^iPeal Pojfejfion of the King ^ and therefore 
<^(;that Statute ?o enading) they cannot be in 
the King by the former Statute. 
'*' Arid in the feme Cafe it was alfo adjudge 
-y^l That the Branch in 3 1 K 8. did not ex- 
^*tend to any other Monafteries than what 
>caflie to the King by the Statute 31 H. 8. 
^qBacauffr what would be given by another 
-Statute, or that any thing would be given 
'thereby, could not then be forefeen 
"^ And that Lands which came to the Crown Lands ^hkh 
-^ the I Ed. 6. are not difcharged of Tithes came to the 
i^^^the Words of that Statute, ^at the King ^^"^ h^ ^ 
^o^ilhoDe the hands of Colleges j ^c. in as ^filarged% 
'9arge and ample Manner as the faid Friefisy ji h. 8. 
'Wardens J ^c. had or enjoyed the fawe. For 
c4hkt thefe general Words Ihall not Difcharge 
Hlic Lands of any Tithes, becaufe they do 
^^%k>t iflue out of the Land, but are Things 
i ^^ftmft from thfe Land. See 2 Co. 46. and 
-y3idbr 240. the Archbilhop of Canterbury's 
-^^afe/* 
,fiir. Thus 
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Thus we have gone through the {eveml 

Statutes^ relating to the Difcharge of Tithes 

on the Diflblution or Supprei&on of Abbi€% 

OOtfLdMb Monafteries, Colleges, CDanteries, ^c. we 

(KQ^gidtf (hall now confider what Lands have been 

**•*• difcharged of Tithes by Reafon of fome In«^ 

herent Quality therein, whereof we have 

hinted fomething in the Beginning of the 

former Chapter, and fhall here add, what 

occurs with Refpeft to barren Lands, Heath 

Lands, iminroved Lands, dereli<% Lands, or 

Lands gained from the Sea, Fenny Lands, 

Thorny Lands, £?r. 

And here we may Note, That as by the 
A&s fifpra^ certain Lands are made perpe« 
tually Tithe-free i foby Statute zBiEd. 6. 
c. 13. Barren Lands, after they are impro- 
ved, ^c. are difcharged ftmn the Payment 
f^f a Ttm^ of Tithes fcMT a ceruin Time only. For in 
&<^ that Adk is this Provifo, wa. ' Provided al- 

StMt. X d* ; ^ ways, and be it Enaded by the Authori- 
£d. 6. r. 13. ^ ty aforefaid. That all fuch Barren, Heath, 
Bamn Lands « or Waft Ground, other than fuch as bedif- 
^froved. c charged for the Payment of Tithes by Aft 

* of Parliament, which before tbi* Tipe 
^ have layen Barren, and paid no Tithes, 
^ by Reafon of the fame Barrennefs, and 

* now be, or hereafter Ihall be improved and 
^ convened into arable Ground or Mea- 
^ dow, (hall Stom henceforth, after the End 

Note, it /ems < and Term of Seven Years next after fuch 
TXflen ' Improvement fully ended and determia- 
Landi imfro- ' ©d, pay Tithes tor the Corn and Hay 
ved fvere ge- « growing upon the fame, any Thing in this 
neraiiy Tithe- c ^^ ^^ (^^ contrary thereof in any wife 
^'*** ' notwithftanding. (And alfo) 

« Provided 



^ Provided always, and be it Ehaded^ 
« ^c. That if any fuch Barren, Wafte or 
« Heath Ground, hath before this Time 

* bejen charged with the Payment of Tithes, /fi\ 
^ and that the fame be hereafter improved ]t^tf'^ 

* or converted into arable Ground or Mea7 
^ dow, that then the Owner or Owners 
^ thereof Ihall, during the feven Year$ 
^, next following from and after the Im- 

* provement, pay fuch Kind of Tithe as 

* was paid for the fame, before the faid Im- 

* provement, any Thing in this Ad: to th« 

* contrary in any wife hotwithftandi^g, * 

It is obferved by Sir S. De^^ &c. That Dcgg^Pir* i« 
the former of thefe Claufes i^2ii added fof ^P- »>• 
the Incouragement of Tillage, and Improve^ 
ment of Lands by^Water, or otherwife; and 
therefore though tWeih there are no direft ^ ^^ 
Words of Difchargc of the Payment off^e^. 
Tithes, during, the firft feven Yeaw, yet ^^,%Z^ 
by a reafonable Intendment, the fame mall »^^ J- ^- 
be difipharged from the Payment of the 
Tithes of Corn and Hay, for the firft fe-. 
ven Tears after the Improvement made. 
Sei dlnft. 656. Dyer i^o. 

But the fame Author in his Notes on 
later Claufe fays, it appears thereby that 
Iptent of the Law Makers w^s only to 
free fuch improved Lands fyom the Pay*^ 
ment of fuch Tithes as were produced by^ .. x 

liich Improvement, which muft be Corn and : ; ^ 
tiay^ and no other ; and for this cites 
l^io^d. 204, ^nd 396. 

^;^ut.I rather think the Law Makers 
thereby intended only to preferve the Cu- 
ftpmary .Right or Modus of Payment, for 
^^^' * - U fuch 



fuch Barren Lands as fliotild be improved 
into Arable or Meadow, for the firft fe* 
ven Years, and that afterwards Tithes in 
Kind ihould be paid for fucb Hay or Corn, 
as were produced thereon. 

And 'tis obfervable. That in neither of 
thefe Claofes is there any Provifion made 
for the Payment of any other Tithes, fave 
fhofe of Hay and Com. And confequently 
all other Improvements, except into Arable 
and Meadow, are left Tithe-free by Virtue 
of this Aa. 

Sir Simon alfo puts the Cafe ; fuppofe a 
Man have barren Lands within this Law, 
which are free from the Pa3rment of Tidies 
by Prefcription, Real Compofition, ^c. it 
feems by the penning of this later Claufe, 
that he fliall pay Tithes for the fame after 
feven Years, this Claufe only providing for 
fuch Lands as are ft^ed by AA of Parlia- 
ment. But that Doubt is cleared by the ve- 
ry Words of the Claufe in this A6t, which 
next precedes the two former, viz. * That 
^ no Perfon fliall be fued, orotherwifecom- 
^ pelled to yield, give or pay any Manner 

* of Tithes, for any Manors, Lands, Te- 

* nements, or Hereditaments, which by 

* the Laws and Statutes of this Realm, or 

* by any Privilege or Prefcription, are not 

* chargeable with the Payment of fuch 

* Tithes, or that be difchai^ed by any Com-* 
^ pofition Real.. 

From whence, I conceive. That no bar- 
ren Lands improved, that belonged either 
to the Abbies or Monafteries difcharged by 
31 H 8, Sc. as aforefaid, or to any of the 

King's 
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king's antient Demefnes or Foreft Lands, 
&r. ihall, at the End of feven Years after 
iuch Improvement, be charged with the Pay« 
m&it of Tithes. Nor Ihall any barren Lands 
improved, belonging to any Manor, Sc» for 
which Manor there is any general Prefcrip- 
tion or Real Compofition, be liable to pav 
any Tithes in Kind, notwithftanding fucn 
Improvement. For this laft recited Provifo 
prefetves all legal Dlfcharges, either by the 
Common Law, or by any Statute, Privi- 
lege, or Prefcription. 

But the great Queftion upon this Law has Whaf]Beath 
been. What (hall be faid to be Barren, Heath, f|»^ ^^^ 
or Wafte Ground, within this Law ? And fj^^^^l^ 
Sir Eikoard Cake defines Barren Land thus.^ Statut*. 
Sirra fterilis eft ferra infcecunda nullum fereni 
fruBumy iSc See 2 Inft. 655, 656. 

But Degg thinks that pefinition ^ill not 
hold in this Cafe (it feems he thinks it too 
general,) for that it appears by the fecond 
Provifo ftipra^ That fuch Barren Lands were 
only intended, as were barren quoad agricuU- 
turam^ that is fuch Barren, Heath, or Wafte 
Ground that of its own Nature, without 
Improvement ' by Lime, Marie, Manure, 
C^. will not bring forth either Corn or Hay. 
Sec I>yer 170. 

And if the Ground be not fit for Til- Barren in its 
lagc, yet it is faid, if it be not fuapte na-^ ^nNatnre.^ 
tura barren, it is not within this Law. As 
if a Wood be ftubbed and grubb'd up, ?nd 
fb made fit for the Plough, and reduced to 
Tillage ; yet it fliall pay Tithes of Corn 
prefcntly, and not be difcharged for feven 

U 2 years 
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Years from the Improvement. Sec 2,Infi. 
656. 3 Btiljir. 6$. 

But although fuch Lands may bear feme 
Fruit or Produce, yet if it be Barren qttoad 
agriculturatn^ as to Tillage, which this Statute 
intended to advance, it is within this A6i. 
Ibid. 

And yet by Kicbardfon^ if fuch Land 
yielded before its Improvement any Profit, 
as if Sheep were kept thereon; or if it pro- 
duced any other Profit that did yield Tithes, 
fuch Tithes (hall be paid, as hath been for- 
merly paid thereof Heth 147. and this by 
the exprefs Words of the Provifo in the 
Statute. 

But if the Land be truly Barren in its own 
Nature, although it paid before its Improve- 
ment for Tillage by extraordinary Char- 
ges, Tithes of Wool and Lamb, no other 
Tithes fhall be paid thereof, than Tithes of 
Wool and Lamb, as before, and that by this 
Statute. Dyer 170, 171. 
Note. Note ; If Barren Land, by Reafon of 

Sheep, ^c. kept thereon, might have yielded 
fome Tithes, and yet no Tithes were paid 
thereof, iff it be Land capable of a Dis- 
charge from the Payment of Tithes, of 
which this Nonpayment may be an Evidence, 
if fueh Land by Charge and Induftry be 
improved and made fruitful, yet it Ihall not 
pay any Tithes. 

For the Improvement of Land iA>t fttbable 

hy Law^ cannot make it become Titbable ; for 

this iver^ to alter the Law^ and to make a Con* 

rjtrufiion contrary to the Intent of the Statute i 

4 which 



which was to eneoarage Improvements by free- 
ing fucb Lands for /even Tears^ from paying 
STithes^ which elfe were liable ^ but not to 
charge any Lands with the Payment of tithes j 
which by Law before the ItTtprovement were 
^ithe-free. See Stiles % Reg. 625. 

Alfo note. That the Statute doth parti- 
cularly except Lands difcharged from the 
Payment of Tithes by AA of Parliament, 
Common Law or Prefcription, as afore- 
fkid, /. e, that fuch Lands after feven Years 
Improvement, fliall not be liable to the Pay- 
ment of Tithes. 

But Mr. IVatfon fays. That if Land hath Lands Barrep 
not paid Tithes within the Memory of Man, hy Accident^ 
by Reafon of its Barrennefs occafioned by ^^^ ^fi^ 
Accident only, and not from its own natu- ^^'^ trnfrtm' 
tural Sterility, and the Owner or Occupier, 
with great Charges makes it fit for Tillage, 
Hay or Pafture y yet Tithes fliall be pre- 
fently paid upon the Improvement thereof, 
without Refpedfc to the FavcAir of this 
Provifo* 

And therefore, fays he, If Marfti or Sandy Lands gained 
Land hath been covered with Salt Water, /!J*'« the Sea^ 
fo that Time oun of Mind no Grafs hadj^f'^^'^'^'^- 
been known to grow there, nor any Profit 
at all made thereof, until at Length by great 
Charges and Induftry, this Ground has 
been gained from the Sea, by making coftly 
Banks, and Sea Walls, and continual re* 
pairing thereof^ yet this, though yielding 
no Profit, as being Barren by Accident 
only, viz. Through the flowing of the Sea 
thereon, and not from its natural Barren-r 

V 3 Pefs^ 



nefs, (hall, as fome conceive, have no Bene^ 
fit of this Statute for feven Years, but (hall 
pay a Tithe to the Parfon immediately. ^ 
The Author*! Fori conceive the Law to be other wife in the 
Opinion. Cafe of t)ereli6t Lands, or Lands recovered 
from the Sea. (Except the Cuftom of the Place 
may perhaps warrant a Modtts, in Lieu of 
Tithes for fuch Lands.) For as the Sea is 
within no Parifh, how can the Land gained 
therefrom be faid to lie in any Parilh? 
Or to vvhom of Common Right are the 
Tithes of fuch Lands payable ? But I con- 
ceive, that for Lands originally gained from 
the Sea, no Tithes are due or payable, 
either by Common Law, Cuftom, or Pre- 
fcription. 
Lan^sregainr But I admit, with Mr. iVatfon^ That if 
^f «»^ Land has formerly paid Tithes , and the 

fame Land is afterwards Overflown for two, 
or three, or twenty Years together, though 
there the Parfon can have no Tithes for the 
Time it is fo overflown, yet when the Land 
is regained. Tithes (hall be paid thereof, as 
of other Lands, according to the Profit 
which it yields j and fo it was agreed per 
Cur. 3 Bulftr. 65. and i Koll K. 354. S. C. 
Tenni Lands And it has been alfo adjudged. That Fenny 
drained. Lands drained fliaU pay Tithes, notwlth- 
ftanding this Statute. See Moor 430, 909. 
and 3 Ore. 475. 
Tbomy Lands So if Lands have been full of Thorns and 
Bufhes, ^c. Time out of Mind, and by 
Grubbing, iSc are made Arable or Mea- 
dow, Tithes fliall prefently be paid there- 
ofj notwithftanding this Statute 3 for fuch 
z I Lands 
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Lands arc not barren of their own Nature, 
but became fo by Negligence ^nd iJl Hut- 
t>andry. 3 Cro. 475. 3Ioor 909. 

And Coke Ch. Juft. faid, That it had 
been Resolved in one Farringdon^s Cafe, 
That Woqdground is not barren Ground 
within this Statute: And, That if one 
do ftock or grub up Wood, and after con* 
vert it into Arable, though by this he has 
meliorated the Land, and that by great 
Coft and Labour, yet he (hall pay Tithes 
for this prefently, for that the Land in its 
own Nature is not barren. 3 Bulftr. 65. 
And herewith Dodderidge agreed in the 
fame Cafe. See i KolL Rep. 354, 2 Infi. 

By Degg, If Lands were Barren, Heath or ^®6g» ^^rtx. 
Wafte Ground, at the Time of the making ^*P- '^• 
of this Aft, and were afterwards improved, 
and had, or might have had, the Benefit of 
this Law, and afterward return to their 
Barrennefs, the Owner of fuch Lands (hall 
not ^ave the Benefit of this Law, a fecond 
Time, upon a fecond Improvement, See 
JO Co. S6.1?. 6 Co. iS. a. 

But the Law feems otherwife, if the Lands 
had been improved before the making of 
this Law, and were then become barren 
again s for there, I take it, upon a new Im-^ 
provement, the Owner of fuch Lands (hall 
have the Benefit of this Law. 

And note ^ allQueftions of this Kind, whe-^ Barren Land 
ther the Land^ were barren or not, are to be howtriahi0. * 
tried by a Jury, at Common Law, and arc 
not to be determined in the Spiritual Cour^ 

U 4 SCQ 
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See I Keb. 253. and Degg^ Part 2. cap. 19, 
^erf. Finetn. 

And therefore in a Suit for Tithes in the 
Spiritual Court, if the Defendant pleads^ 
It is Barren Land, and that Plea be re- 
fufed, or ifliie taken upon it, there a Pro- 
hibition fliall be granted. But a Prohibition 
(hall not be granted upon a Suggeftion oalyy 
That it is Barren Land, before it be pleaded 
in ?he Spiritual Court. Se^ i Keb. 387. 



CHAP. 



CHAP. VIIL 

tithes originally cognizjahle in the 
JIundred, County, and other 
temporal Courts ; of Writs of 
Indicavit , and Right of 
tithes at Common Law, of 
the Beginning and Progrefs of 
Bcclepaftical Jurifdi^ion there- 
in , and a Series of the fever al 
Statutes, ^c. which confirm, 
limit, or enlarge that Jurifdi- 
dion, viz. Circumfpe61:e aga- 
tis, Articuli Cleri. Statute 1 8 
E. 3. c. 7. Petitions in Par- 
liament againfi Bccleflafiical 
Jncroachments. Stat, De Sylva 
caedua. ^s alfo 45 E. 3. c. 5. 
I R. 2. c. 13. and c. 14. 21 
H. 8. c. 6. 27 H. 8. c. 20. 31 
H. 8. c 7. and 2 A 3 E^- ^• 
c. 13. With Obfervations on 
each Statute, 

HITHERTO in this Difcourfe we have TithesinwUt 
Ihewn the Nature, Kinds, Qualities, Courts to be 
and Incidents of tithes j to whom they are/"*'' M &C' 

due. 
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due, and by whom payable, with the man- 
ner of Payment; what Lands are liable 
thereto, and what are difcharged therefrom, 
with the Reafon and Means of fuch Dif- 
(:harges, both at the Coimnon Law and by 
Ads of Parliament. 

We come now, in the next Place, to fhew 
in what Courts Tithes may, or ought to be 
fued for and Recovered ^ and how, and in 
what manner fuch Suits are to be profecuted 
and defended in the faid Courts refpedively, 
either Spiritual or Temporal. 

And here in the firft Place we may ob- 
ferve. That altho' it is commonly faid. 
That the Ecclefiaftical Courts have the pro- 
per Jurifdiftion of Tithes; yet that muft be 
underftood to relate only to thofe Times, 
when in Confequcnce of King Johns alien** 
injg his Kingdom to the Pope, the Eccie-* 
Radical Courts, (which were originally of 
the Pope's Eredion) claimed the fole Cogni- 
zance of thofe Caufes. See Prynn's Hift. of 
King John 71, 72, 89, 90, Sc and Sel^ 
dens Hift. of Tithes, chap. zi. And vide 
infra. 

For Ws very Evident from many antient 
Records and Hiftories of this Kingdom, 
That Tithes, and other E<;clefiaftical Du- 
ties were originally cognizable in the King's 
Temporal Courts, and that at Common 
Law, and of Common R^ht, whoever had 
any Right, Property, or Intereft in Tithes,, 
might Sue for the fame in thofe Courts. See 
z Inft. 490, 661. SeU. Hift. of Tithes,^ 412, 
Lamb. Saxon Laws^ 45. i3c. 

And 



But In the 

Temporal 
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And 'tis moft true, v^hat Mr. Selden and Viz. in tU 
Sir Edward Coke obfcrve. That in the Saxon ^^^ ^^< 
Times Tithes were determinable in the ^^J^'' 
County and Hundred Courts^ where the Bi- 
, fliop or his Deputy, and the Sheriff, or the 
King's Bailifi^ fate as Co-ordinate Judges, 
there being at that Time no feparate Court 
of Ordinary Ecclefiaftical Jurifdidion, the 
Laity being then efteemM Popiilus Dei^ as 
much as the Clergy, and had equal Votes 
with them in the EleAion of Bifhops, Arch- 
bifliops, ^c. and in determining of the 
Church's Rights^ &c. 

Mr. Selden has alfo fhewn us, That the When the b*. 
Bi/hops Confiftpry here in Engla^dy was^in- J^^^^ ^^*'''' 
troduced by IVilliam the Conqueror, andgives '^f^^'^ 
us the Writ or Charter, whereby the Court 
was fii-ft eredted, and a feparate Jurifdidi- 
on thereby given to Biftiops, Archdeacons, 
&€. which feems done in Gratitude to the 
Clergy for their promoting his Claim, moft 
of the Bifliopricks, Abbies, ^c. being pof- 
fefs'd by Normans at the Time of his Ar- 
rival. 

That Charter runs thus, Mando & Kegia jv. tlie Con- 
Authoritate pr^cipio^ ut nullus Epifcopus vel quer's Char- 
Archidiaconns De legibus Epifcopalibus am^ ^^^* 
plitts in Hundredo placitumteneant^nec caufam « , ^ , 
qu^ ad Regimen animarum pertinetj ad Judi- ^^^q^^" 
cium Seculariam hominum adducant ^ fed qui'- creaed. 
cunque fecundttfn Leges epifcopales de quacunq-y 
catifa vel culpa interpellatus fuerit^ ad Locum 
quern ad hoc Epifcopus elegerit ^ nominaverit 
veniat^ ibique de caufa fua refpondeat^ i3 non 
fecundum {Jurcaores) Hundreti fed fecundnm 

Canones 
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Canones 6? Leges Epifcopaks Re^umDeo^Epif" 

T Tdi- ^^P^fi^^ faciat y and clofes it thus. Hoc etiam De^ 

aton re- f^^^^ ^^ niilUis Laicus Homo de Legibus qtu ai 

ftrain'd. Bpifiopum pertinet fe intromittat. See Seld^v 

ibid.^iiy 414. 

But notwithftanding this Charter, it feems, 
the Jurifdidion of Tithes was not fo abfo- 
lutely fettled in the Eccleiiaftical, or Bi- 
ihops Courts, but Hill fome Suits for them 
were profecuted and Recovered thereon in 
the Temporal Courts, whereof Mr. Selden 
gives us fome Inftances, and more might be 
given in the Time of H. i. who, in this par^- 
ticular, feems to have reftored the antient 
Saxon Rule in the Recovery of Tithes. 
- For that King, whofe Right was eftablifh- 

ZredlTKhg ^^ ^y ^^^ Englijh in Oppofition to the T:iQr' 
H. I. mans^ not only by his Charter reftored 

to the People their former Laws and Rights^ 
which had been broken and invaded by his 
Father and Brother ; but alfo with Relped 
to Tithes provided by a new Law, (Decla- 
ratory of th^ old) t?/25. 

Si quis reSlam Decimam fnperteneat vadat 
Leges H I. Prapofitus Regis S Epifcopi fi ^err^ Domini 
cap. 11, * cum Preshytero £^ ingrafts auferant & Ec^ 
olefin reddant^ Sc i. e. If any Man with- 
holds or detains Tithes that are due, let the 
Sheriff or Officer, the Biihop's Deputy, ot 
Archdeacon, and the Lord's Steward or Bai- 
liff, together with the Presbyter, or Parfon 
of the fame, go and take them away, /. e. 
adjudge them from the Deteiner and re-r 
ftore them to the Church, ^c. 

, Here we fee a Court for deciding Matters 
of Tithes compofed of Laymen and Eccle- 

fiafticks^ 
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fiaillcks, fimilar in Form to that of the 
Saxons. And that in thofe Elder Times, viz. 
before and about the Reigns of King H 2. ^ „ 
e^c. the King's Secular Courts originally ^""^- "• ^' 
held Plea of the Right of Tithes, is clear 
.and evident from many infallible Proofs, 
-which the Reader may find colleded by 
Mr. Seldeft in the 14th Chapter of his Hifi. 
of tithes. 

But the reftlefs Spirits of the Clergy of 
thofe Times left no Stone unturnM till they At length 
had brought this, and all other Matters fittUd^ in tu 
they called the Church's Rights, within their ^J^''^'^^^^^^ 
own feparate Jurifdidion s fo that at length RgZ'^J^g, 
it became a letled Point, That the Eccle- 
fiaftical Courts had the fole Power to hold 
Plea of the SubftraiSkion, or withholding of 
Tithes, (except in the King's Cafe) and this 
Claim of theirs fecnis favoured by di- 
vers Cafes in Law, and fome Afts of 
Parliament, but ftill with fome Reftridion, 

Nor was this Claim of theirs fubmitted stat 18E.3, 
to without great Reludtance in the Laity, as cap. 7. 
appearsby the Statute i8£.3.^.7.whichrecites 
^ Whereas Writs of Scire Facias have been 
^ (often) granted to warn Prelates, Religi- 

* ous, and other Clerks to anfwer (for) 
' Difms (or Tithes) in our Chancery, and 
^ to fliew, if they have any thing, or can 

* any thing fay wherefore fuch Difms (or 
' Tithes) ought not to be reftored to the 
^ faid Demandants, and to anfwer as well 

* to us, as to the Party for fuch Tithes, Qlt 
^ Ena£ls^) That fuch Writs from henceforth 
^ be not granted ; and that the Procefs hang- 
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^ ing upon fuch Writs be adnulled and re- 
^ pealed • and that the Parties be difmifled 
^ from the Secular Judges for fuch manner 
^ of Pleas > Savifig to us our BJgbty fuch ai 

* we and our Anceftors have had^ and wert 

* wont to have ofKeafon. In Witnefs where^ 

* of, at the Requeft of the faid Prelates, to 
' thefe Prefent Letters we have fet out Seal. 

* Pated at London the 8th Day of Julj^ iii 

* the Year of our Reign of England the 8ith, 
^ and of France the 5th'. 

I will not here argue againft the Validity 
of this Aft of Parliament, as *tis commonly 
termed, but furely there feems fome^ Craft 
in obtaining it ; and the Exemplification, if 
not the Grant it felf, was made folely at the 
Requeft of the Prelates, and feems to be 
the Effeft of fome Agreement or Compofi- 
tion between the King and them, withoat 
the Confent of the Commons, Sc. See 
Fitz. Nat. Bre. 30. jB. i Keh. iro. 
yurifdiBton of We might alfo here take Notice of the 
the lemporal feveral Statutes of 13 Ed. 1. cap. jr. and 34 
Comts. £^ , f. — as alfo of 9 Ed. 2. cap. i, 2, and 

5. 45 JB. 3. cap. 3. touching the Regulation 
of Suits for Tithes, which fliew. That at 
that Time Suits for Tithes were not wholly 
in the Cognizance of the Spiritual Courts. 
See thofe Statutes before mentioned, pag. 
16, 17, 21, 22, S Videpoft. 

between two -^"^ '^"S ^^^^^ ^^'^5 (^ ^Y ^ Continued 
Laymen. Series of Cafes from the Reign of Ed. 2. to 
that of H. 7. it appears) wherever the Right 
of Tithes was in Queftion between two 
Laymen, or between a Clergyman and a 
Layman, there the King's Temporal Courts 

had 
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had Cognizance thereof See 38 £. 3. 36. 
59 £* 3- 23, 44 JB. 3. 29. 2 H 4. 15* 
I i/. 6. sH. 6. ID. 20H. 6. 17* 31 H. 6. II. 
a J?. 4. 5. 44 y^ 25. y^. 

And fo if the Queftion was between the Or m tay^ 
Farmer^ Baily, or Servant of one Clergy- ^"^ '*« ^tifet 
man, and the Farmer, Baily, or Servant of ^ ^^^fi^ 
another, or the other Clergyman himfelf ^ 
there, tho' the Difpute appears in thefe 
Cafes to be concerning the Right of Tithes 
between the two Parfons, yet the King's 
Temporal Court fhall not be oufted of its 
Jurifdidion. For as much as it appears both 
Parties are not Clergymen. Vide 5 H. 6. 
10. 50 E. 3. 20, ^c. fupra. 

But where theConteft was directly between Contra, ;/ 
two Clergymen, there the Jurifdidion of between two 
the Spiritual Court feems to have been as P^'M* 
conftantly admitted. See 14 H. 4. 17. 5 H. 5. 
40. 38 H. 6. 21. 

So that if one Parfon ihould bring an 
AAion of Trefpafs at the Common Law 2Xl?&^ 
againft another Parfon, for the taking or ■ ^ * 
carrying away of Corn, or other Thing, 
fer out for Tithes, the Defendant may by 
way of Plea (hew, that the Goods in Que- 
ftion were Tithes fet forth, and fevered from 
the nine Parts, and that he is Parfon of 
Dah) and that he, and all his Predeceflbrs, 
Time out of Mind, have had thofe Tithes 
as a Portion which belong'd to his Church y 
and that the Plaintiff, being ReAor of the 
Pariih where they grew, claims them as his 
Tithes 5 and demand Judgment, whether 
the King's Court will hold Plea : By fuch 
. ^ Plea 



Plea, *tis faid, the ELing^s Court Ihall be 

oufted of Jurifdiftioh. 

Bcunds of B^t if ^^^ Difpbte in fuch Adion fall out 

Pat'pes, in to be about the Bounds of the two Parifhes ; 

the Kings ox if it happens in pleading or otherwifc, 

Owts. ^jj^^ ^^^Yi Bounds, ^c. are drawn in Que* 

ftion, there the King^s Court fliall not be 

oufted of its Jurifdiftion. 

But it feems in all Cafes, where the Right 

^^^'/{,%^ of Tithes only is in Difpute in the Spiritual 

Spiritual. Court, between one Parfon and another, in 

whofe Names foever the Suit there is, there 

no Prohibition lies, i. e. If both Par fans came 

in by the fame ^itle oi Patronage-, fo that the 

Right of Patronage came not in Difpute. 

See IVeJlminJler 2. c. 5. 40 ^.3. 28. 35 

H. 6. 29. 

if claimed by -^"^ ^^ feems thc Law at this Day, if a 

tbefame Title. Queftion arifes between the Parfon, who is 

Patron, and the Vicar, whether the Tithes 

belong to the one or the other of them, there 

no Prohibition lies, if both Claim by thc 

fame Title. Vide ibid. Noy 147. Moor^o^^ 

ec. 

But where the Right of Tithes is contro- 
verted between two Clergymen, who come 
into their Churches by feveral Patrons, there 
the Spiritual Court hath no Jurifdiftion to 
Jnd of lefs determine the Right, in Cafe the Tithes a- 
than a fourth mount to the fourth Part of the yearly Va- 
^art, &;c. lue of the Church. But in fuch Cafe the 
Title is to be determined in the King's Courts 
by a Writ of Right of Advowfon of Tithes. 
Vide pqftj and the Statutes Circttmfpede a^ 
gatis and Artie Cleri. Yet in that Cafe, if thc 

Tithci 
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^thes in Queftion do not amount to the 
4th Part of the yearly Value of the Church, 
the Ecclefiaftical Court may determine the 
Right on a Writ of Spoliation. See Fitz. S^oliatiotk 
Nat. Brev. ST E. 

And fome think. That where the Parties 
contending are both Clergymen, and both 
Claim a Right to Titles under one and the 
fame Title, or Patron , there, tho' the 
whole Tithes come in Debate, yet the Title 
fhall be determined in the Spiritual Court, 
by a Suit in the Nature of a Spoliation. See 
Degg 371. 

And here give me leave to add a few Qt ^^^ jytH 
Words as to the Writ of Indicavit (or Pro- Indicavit. 
hibition at Common Law) relating to this 
Matter. 

Some indeed have been of Opinion, that A FrMbithn^ 
this Writ is grounded on the before menti- 
oned Statutes of Orcumfpeife agatis and Arti-^ 
culi cleric cap. 2. But it is very clear, that 
this Writ lay at the Common Law ; and by ^^ % ^^ 
this Writ the Temporal Courts in thofe El- ^'^'^^nLd^ 
der Times, mpre efpecially reftrained tha 
JBxorbitancies of EcclefiafticJal Jurifdidion* 

And it . appears in our Books, That very 
learned Judges were of Opinion, it lay in %^IIJ^'^^ 
all Cafes, where the Right of Patronage tmage, Qi^ 
might come in Difpute j .and herewith Coke^ 
Ch. Juft. feenis to agree, in his 2 /;;/. pa. 
564. See 4 E, 4. 27. b. per Markham% and 
38 if. 6. 20. per M$yh. 

And Braiion^ a learned Judge, who wrote 
in the Time of H. 3. and long before thofe 
Statutes were made, fays, that this Writ pomieriy, if 
lies^ jf contejitio fuerit inter Ks Stores dealiqni- fora6thFafk 
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htis Decimis qucs aftimari poffufa ufque ad 

qtiartam quintam vel fextam partem ad^voc^io^ 

nis^ ultra quam partem non extenditur Prohibit 

tio^ pront fibi videtur^ ^c* Vide Bract. Lib. 5, 

cap. 4. pag. 402. h. 

Now for a But whatever the Comttion Law was, it 

piiftb Part, ig j^Qw fettled by the faid Statutes of Circum^ 

fpe6ie agatis and jirticuU Cleri^ cap. 2. That 

unlefs the Tithes in Demand be at leaft of 

the fourth Part of the Value of the Church, 

this Writ of Jmbcavit will not lie. 

By Stat. Ar- The Words of Articuli Cleri^ c. z. are, 

ticuli Cleri, ^/ jj^ contentio de Jure Decimarum originem 

^' ^' habens de jure Patronatusj S earundem Deci- 

marum ^lantitas afcendaf ad quartam partem 

honorum Ecclefia^ Locum habeat Regia Pro- 

^ hibitio, /. e, this Writ of Indicavit. 

fVhere it lies. And this Writ lies where one Parfon de- 

^c. mands Tithes againft another Parfon, to 

the fourth Part' of the Value of the Church, 

or more, / e- where they come into the 

Church, or claim their Rights under feve- 

ral Patrons. For if they come in both by 

one Patron, then the Right of Advowfon 

cannot come in Queftion ; and by Confe- 

quence this Writ will not lie. 

But fuppofe there be a Parfon with a 
Vicarage endowed, whereof the Parfon is 
Patron, and a Suit be for Tithes, as belong- 
ing to the Parfon, to the Value of a fourth 
Part of a Parfonage, but not to a fourth 
Part of the Parfonage and Vicarage: It 
feems in this Cafe, though the Vicarage is 
derived out of the Parfonage, and may again 
be reunited to it, that yet by Reafon of the 
feveral Patrons, an Indicavit lies. Vide E H B. 
45- B. & C. 12 £".4. 13. And 
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And it is to be obferved. That this Writ -4;;i when. 
does not lie before the Libel, nor after a 
Definitive Sentence. For the Party that 2 Inft. 3^4. 
iprays it, muft ihew a Copy of the Libel 
in the Court of Chancery before he can 
have it. But a common Writ of Prohi- 
bition may ih many Cafes be had after 
Sentence in the Spiritual Court. See hjlit. 

Legalis^ fa. 

And although the Law be at this Day Form of tU 
f eftraiaed to a fourth Part of the Value Writ not aU 
of the Church, where before it extended ^^^^^ 
to a fixth, ^c. yet the. antient Form of the 
Writ ftill remains, and is not altered by ei- 
ther of the faid Statutes. And therefore, 
if the Tithes in Demand be under a fourth 
Part of the Value of the Church, it mull pi^^jj„ ^^ 
be fliewn in Pleading, by the other Side. 
^ F. N. B, 45. B. 2 tnft. 364. 

And this Writ lies as well for Offerings j^n^^f^^a 
a8 for Tithes. Vide F. N. B. 45. B. And vicarlge, of* 
there is a Note in the Kegijier^ That it lies ferlngs, &c. 
of a Vicarage or Prebend, G alia Similia^ 
as well as a Redlory, and fee the Form of 
the Writ, F. K B. 30. C Reg. 33? 36, £^^. 

When fuch Writ is fued and ferved, and Tfoceedingi 
thereby the Proceedings in the Spirituals <^<^''^^''- 
Court ftayed, then the Plaintiff there is to 
fue his Writ of Right of Advowfon of fuch 
a Portion of Tithes as the Cafe requires, 
and this is given by the Statute of IVeft- Wertminrtcf 
minpr 2, cap. 5. (made 31 Ed. i.) viz. Amc^;// 

Et cum per hreve de htdicavit ivtpeditiir 
iLeSior alicujus Ecclefia ad pet en das Decimas ^'^j^ ^f 
ikVicina parocbia habeat Patronus Ke£iorific RigiitofAi* 

X 2 impedito vowlbn* 
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impedito Bre^e ad petendatn advocationem De^ 
cimarum petitarum. 

But this Writ (of Right of Advowfon) 
By vjhomi ip.uft be intended where the Patron has the 
Fee fimple of the Advowfon in him. 

And note, the Indicavit is ^to be brought 
in the Name of the Patron and his Clerk, 
and acrainfl againft the other Incumbent, that fues in 
whcm. (^e Ecclefiaftical Court, and his Patron^ 

but the Writ of Right of Advowfon is to 
be fued by the one Patron againft the o- 
ther ; and the Patron Demandant Ihall al- 
ledge Exples taken by his Incumbent, both 
of great and fmall Tithes. See F. N. B. 45. B, 
and 12 E. 4. 13. ^. 
Temrjt in But if the Patrott, againft whom the ifcr- 

Taii for Life dUavH IS fucd, bc but Tenant in Tail, or 
Zuvid' ^"^ Tenant for Life or Years, he cannot then 
maintain a Writ of Right, but muft de- 
mand and appear to a Declaration upon 
an Attachment, and pl^ad his Title, which 
muft be proceeded in, and tried, as in Ca- 
fes of other Prohibitions. See F. N. B. 30. B. 
2////?. 364 

And when the Title of the Patronage is 

determined at the Common Law, then the 

Frdceedin^sre- Caufe muft be remitted to the Ecclefiaftical 

mitted, &c. Court, where Sentence muft be given, ac- 

^ cording as the Law has determined the 

Right. 

And this appears both by the faid Sta- 
tute of IVeJiminfter 2. c. 5. and alfo by the 
faid Writ of Indicavit^ which is jpecially 
founded thereon, -l/z. Vobis Prjecipimus ne 
placitum illiid teneatis^ donee difcujfiim fuc^ 

tit 



rit in curia noftra^ ad quern ilkrnm pertineat 
ejufiem Eccleftds Advocatio. Vide ante 21. 
Bje^ifier 33, and 36. 

But thefe , Writs of /;7i/t7^':;/V, and Rij:;ht 
of Advowfon(as well as other. Real Adtions) 
are now grown almoft obfolete, and are fel- 
dpm put in Pradice , and therefore I fhall 
no further enlarge on the Nature thereof, 
or the Proceedings therein j but proceed to 
Ibew, 

What Statutes have given Jurifdiftion to Of Statutes 
the Ecclefiaftical Courts in Cafes of Tithes, g^'^'^n J^rif- 
^c. And as to this we may obferve, ^^^;;;''j^^ *^' 

That although the Ecclefiaftical Courts, q^^^^I 
for fome Time after the Conqueft, (as a- 
forefaid) fometimes held Plea in Cafes of 
Svibftradion or with-holding of Tithes, yet 
t^e firft Statute which granted or confirmed 
to them that Jurifdi<9:ion, was the before- 
mentioned Statute of CiramfpecJe^ agatis, f'Jic IS'tTs' 
made 9, or 13 E.i. which Enads. ^^risEd. i! 

^ That if any Redlor demands againft his 
^ Pariftiioners, Oblations and Tithes due 
^ and accuftomed— Or if one Rector de- 
^ niands againft another Redor, any Tithes, 
^ great or fmall, fo that it be not the 
* fourth Part of the Value of the Church— 
^ Alfo, If a Redtor demands a Mortuary 
^ in fuch Places where a Mortuary is ac- 
^ cuftomed to be given— Or if any Prelate 
^ of any Church, or Patron of an Advow- 
^. fon, demands of the Redor any P^nfion 
« due to him, all thefe deman4s are to be 
^ made in the Ecclef^ftical Court, ^c ^ 
ap4 CQ.qcludes thus: In ommhus pr^diSfis 

X 3 Cafibus^ 



Cafibtis^ babet Judex Ecckfiafticus ccgnofien 
Regia Prohibttime non ahftante. 
That it Is a There has been formerly fomc Doubt, 
$tatutey whether this be an Ad of Parliament. But 
Sir Edward Coke and Mr. Selden^ with o- 
thers, do think it a good Statute. See 
their Arguments for it, 2 Inft. 487. and 
Seld. Hift. of Tithes, 424, iBc 

And Secondly'^ admitting it to be a good 
Aft, it has been doubted, whether it ex- 
ilEnlllnZ tended further than the Diocefe of Ndrwicb^ 
it being by the penning thereof, appropri- 
ated to that Diocefe alone j but by tbe ge-. 
neral Opinion it is held to extend to all 
other Diocefes, and Norwich is only put for 
Example. See 2 Ifift. 487. 
fruder.tJy fen- And the prudent penning of this Law, 
tied. j^eDeg. by our Anceftors, deferves our Obfervation^ 
<^ap« 2p» j^ fhews how careful they were to preferve 
their own Rights, and to avoid the Incroach-^ 
ments of the Clergy, v^ho in thofe Days 
were very powerful. For, 

F/V/?, They would not give Way to the 
Canons, to deftroy their Cuftoms and Pre- 
fcriptions allowed by the Common Law ^ 
and therefore they give the Spiritual Judge 
a Jurifdidion of Tithes and Oblations dehi^. 
tas (3 cdnfuetas only. So that where the 
Cuftom, (Sc, is denied, the Spiritual Courts 
can claim no Jurifdiftion by Virtue of this 
Statute. 

Secondly^ Our A^ceftors would not ex- 
pofe their Rights of Patronage too far, to 
the Determination of Ecclefiaftic Judges, 
and therefore- this Copditipn is annexed, 

DtimmodQ 
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J^ummodo mn petatur quarta pars valor is Ec-- 
cUfi<t. 

And ^ifdlyy They v^ould not fubjedl 
^hemfelves to pay Mortuaries, according to 
the Determinations of the Canon Law, but 
with a Ubi iari confue^iti fo that if any 
Suit were in the Spiritual Court for Tithes, 
or Offernigs, or Mortuaries, not due as well 
by Cuftonfi as by the Common (Canon) 
Law, a Prohibition lay, notwithftanding this 
Statute. And fo it does at this Day, to the 
Canmifts great Regret* 

But how far the Ecclefiaftical Courts Book Cafes and 
claimed or exercifed a Jurifdiftion by Vir^ Authorities ex- 
tue of this Statute, may be feen in the fol- ^/^J'^'J^^m 
lowing Cafe^ and Authorities at Common ' * *^*^^' 
Law, 'Oiz. as to Mortuaries, if due by Cu- 
ftom, ^c. F. N. B. $1 ^ 53- ^^H. 4. 2. 
FitZ. Jitrif4i0ion 20. Kelway no. b. 1 Cro. 
^37. I Sid. z6s. I Keif. 919. zKeb. 835, 867. 
3 Keb. 75. As to Penfions by Prefcription, 
&c. fee II H 4. 85. F. N.B. 41. 51- B. 
3 Cro. 6fs. Pop. 23. Noy 16. 2 Cro. 217, 
2,InJi. 491, 492. and i Sid. 146. 2 Keb. 439^ 
562. I fentr. 3, and 120. And as to Ob^ 
lations and 'tithes due and accuftomed, fee 
X 3 Co, in the Cafe De mode D^cimandij 
2, Keb. 41, 439, 802. I Ventr. 3, 120, 265, 
^274. 3 Keb. 523, 527, 562. Some of which 
Authorities, with the Words of the Sta- Watfon Ci%. 
tute. Tithes due and accuftomed, Mr. IVat-' 
fan urges to prove. That a Modus Beci^ 
iriandi may be tried in the Spiritual Court 5 
but admits the later (and better) Opinions 
to be. That wherever a Cuftom is denied^ 
Jin thofe Courts, a Prohibition lhall go. 

X4 Anci 
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And as to Suits between two Parfons^ 
where the fourth Part of the yearly Value 
of the Church is not in Queftion, we may 
here add, to what we have before faid on 
that Head, That in 38 £. 3. d. it is faid. 
Where the Right of Tithes comes in Xte- 
bate between two Parfons, the one claiming 
the Tithes as of Common Right, as within 
his Parifh, ^c. and the other to be dis- 
charged by Real Compofition, i3e, the Ec- 
clefiaftical Court ftiall have Jurifdiftion of 
it j and fo it feems agreed by Coke and jB/^- 
cofi. li Co,. 39. in the faid Cafe De moda 
Dec. and further to prove this are cited, 
38 E. 3. 5. b. 2. Koll Abr. 308. N^. 2. and 
Hetky 60. See alfo Goldsho. 149. z KollAbr^ 
310. N^. 2, 5, i3c. and the Cafes in zBulf 
158. 3 Keb. 523, 527, ^c. 
Siat, Arti- The fecond Statute, made concerning the 
cuh CJen, Jurifdidion of the Ecclefiaftical Courts in 
f h. z. c. J. Cafes of Tithes, was the Statute commonly 
called Articnli Cleri^ the Articles thereof be-- 
ing projedted and drawn up by the Clergy. 
But fee this Statute before recited in this 
, Chapter, under the Head of Indicavit^ Sc. 
And as it only relates to the Tithes of new 
Mills, fee that Matter treated of ante 
Chap. 4-, 

But we may here note, That the Clergy, 
by Virtue of this Statute,: drew to them- 
felves the Tithes of new ered:e4. Mills, /. e. 
eredked within their Tijme of Prefcription ; 
whereas it appears, that of Common Right 
no fuch Tithes were due. See 2 Dafw.s^o. 
fiPte no, to 12$, 

Afw 
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After this came the Stat. i8 JS. 3. c. 7. ^^^'- 18 E. 3. 
•which greatly enlarges the Jurifdiftion ^^ / *i!j/Jr ^'^^T 
the Ecclefiaftical Courts in Cafes of Tithes. LTufiJala^^ 
See this Statute before recited in this Chap- J^urtfdiaiw. 
ter, and note the Doubt ibid. Whether it Qi if omAB 
be a good Ad of Parliament, ^c. oj Fariiamenti 

But fuppofing it a good Ad, yet it muft 
be confeffed, the Clergy at that Time, by obtahed hy 
Means of the Chancellor, pradifed fome ^^^ ^^• 
Art in obtaining it ; and their Power and 
Pi adice about that Time became fo exor- 
bitant, as to demand and exad Tithes, by 
Procefs of their own Court, for divers 
Things which in their Nature were not 
Tithable. And this occafioned divers Peti- 
tions and Complaints in almoft every Par- 
liament, as appears in i Roll. Abr. 636, 
6375 ^c. viz. 

Rot. Pari. 17 J5. 3. N°. 51. The Com- -Petit ^ors h 
mons pray. That no Man be drawn in Plea ^''^'[XS^^^ 
in Court Chriftian for Tithes of Wood or ofWood!^ ^^ 
Underwood, unlefs in fuch Places where fuch 
Tithes have ufed to be given. Anfwer^ Let 
it be done as hath ufed to be done before 
thefe Days. 

See 2 Inft. 642. 2 Roll. Rep. 122. and 
Talm. 38. where the fame Record is cited, 
and it is faid, That Tithes were not paid of 
Wood, ^till Stradford Archbifhop of Canter^ 
hury in 17 £. 3. made a Conftitution, that 
Tithes of Wood fhould be paid within his Ju- 
rifdidtion, de Sylva cadua^ of which the 
Commons complained at the next Parlia- 
ment, and every Parliament afterwards 'till 
j6 Ric. 2. See alfo Lit. Rep. 153. ^Leon. 80.. f^^J^f^^'*' 

So, ^^^j^ 



So^ Kot. Pari itE.3. N*'. 12. The Com-, 
mons pray. That as a Conftitution is made by 
the Prelates ( JVb/^ their Infcdence) to takeTithes 
of all Manner of Wood, which Thing was ne- 

M#f#» ver ufed ; and that Nt^fs (J. e. Women Slaves^ 

and 2\{oWtves^ might make Teft aments; which 
35 againft Reafon ^ that therefore it would 
pleafe by him and his good Council to c^dain 
a Remedy. And that his People fhould re^ 
main in the fame State as they had been 
ufed to be in the Time of all his Progeni- 
tors: And that Prohibitions ihould be granted 
to all thofe who are impleaded of the Tithes^ 
of Wood, without having a Confultation. 

l!r«f«. (Note, this claims an Exemption from all 

}tithes-of tfoodJ) But the King, by the 
Archbilhop's Means, gave them only this 
Anfwer : The King wills that Law and Rea- 
fon be done ; and yet thefe Words fliew,. 
the King aflented to what was reafonable ; 
and confequently, fo far, it ought to have 
the Force of an Ad of Parliament. 

Again, Kot. Pari 21 E. 3. N^. 48. The 
Commons pray that whereas the Archbiftiopi 
and Bifliops (it feems of both Provinces) had 
lately ordained a Conftitution to give (or 
pay) ^tthes of Underwood fold only ^ 'whereas 
before thefe Days no Tithes were given 

mote, (thereof) Now the People of Holy Church, 

by Force of the faid Conftitution, take and 
demand Tithes alfo of Grofs Wood, as well 
as of Underwood fold, and not fold, (Here- 
in they extended their Claim with a Ven- 
geance, even beyond their own Confti tution,> 
againft what they have ufed Time out dt 

Mind^ 



!Mind, to the great Damage of the Common 
Law : For which they pray Remedy. 

This Petition, inftead of being anfwered 
by- the King, as it ought, was only referred 
to the Archbifliop of Canterbury and the o- 
ther Bifhops, as appears .by the Anfwer, 
viz* The Arcbbiihop of Canterbury and other 
Biihops have anfwered. That fuch Tithe is 
not demanded by Reafon of the ikid Con- 
ftitution, but of Underwood. 

And Kot. Pari. 25 E. 3. pars 2. N®. 17. 
The Commons prayed, That no Tithes 
Jhould be paid of Wood, but where it hath 
been ufed, and not of Grofs Wood. Anfuoer, 
The King will advife. 

Alfo Kot. Pari 43 E. 3. N«^. 17. The 
Commons pray. That it be declared, in 
what Caies Tithe of Wood or Underwood 
ought to be given of Right, in Places where ' 
it has not been given before thefe Days. 
And alfojThat it be put in certain, what Man- 
ner of Wood ought to be called Syha Qedua, 
And that in Cafe any be impleaded in 
Court Chriftian of Tithe of Wood, or Un- 
derwood, that a Prohibition be granted, 
and an Attachment thereon in Chancery, Chancery. 
as well to the Judges as Parties, as is accu- 
Itomcd in other Cafes, without having .a 
Confultation. Anfwer. Let the , Statute in 
this Cafe ordained he held and kept. But quare 
what Statute is intended, for this was be- 
fore the Statute of Sylva Cdsdtia. Sjuare if 
18 E. 3. N^. 12. ante,. 

And Kot. 45 E. 3. N^. 23. The Earls^ 
Barons, Knights, and other of the Commons 
complain. That where they fell their * Grofs % SeeiT^txiv. 
3 Wood, J87. 



Wood, of the Age of twenty, thirty, or 
forty Rears, or of greater Age, to Merchants 
to the Profit of themfelves 3 and in Aid cH 
the King in his Wars, Parfons and Vicars of 
Churches implead and trouble the faid Mer- 
V chants in Court Chriftian for the Tithes of 
the faid Wood, naming it by thefe Words, 

Sylva c«dua. Syha c^dua ; whereby they cannot fell their 
Wood at the true Price, to the great Da^r 
mage of them, and of the Realm, of which 
they pray the King and hi5 Council to ap- 
ply a fit Remedy, and Declare and Inter- 
pret openly thefe Words, Syha c^edtui ; a9 
to the Intent of the Commons, Underwood 
is comprifed in thefe Words, and not Trees 
of fuch Age. Anfwer^ Let there be a Pro- 
hibition granted, and an Attachment, as 
hath been ufed before thefe Days. See z 
Danv. Abr. 587. 

And note ; That upon this Petition the 

Stau 45 E. 5. Statute de Sylva C^dua was made, 45 i?. 3. 

cap. 3. De r. 3. whereby it is ordained and eftablifhed, 

Sylva c«dua. That a Prohibition in fuch Cafe fhall be 
granted, and an Attachment, Sc. See F. N. 
!b. 51. 2 Leon. 79. 

But it feems the Clergy ufed divers Shifts 
and Tricks to render this Statute void ; and it 
feems, it was declared void by the Spiritual 
Cojurts; for Rot, Pari 47 £.3. N^ 21 
(^ e. at the next Parliament) All the Com- 
mons of the Realm pray. That as at the laft 
Parliament held at IVinchefter^ the Lords 
and Commons of the Land made their 
Complaint, That Parfons and Vicars of the 
Holy Church travailed them in Court Chri-i 
ftian, for the Tithes of great Wood, fcil. 

of 
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*f the Age of twenty Years and above, under 
Colour of this Word Sylva cctiua^ at their 
Requeft it was ordained. That no Wood, 
i^hich was or Ihould be of the Age of twen- 
ty Years or more fhould be Tithable : And 
the Parfons of Holy Church intending and 
contriving, that this Ordinance fhould not 
reftrain them of their antient (unjuft) In- 
croachment, furmifing. That this was not Becaufe, as t 
affirmed for a Statute^ they purfued in Court conceive, the 
Cbriftian^ contrary to the Ordinance afore- ^l^^'^yl'^^*^ 
aid, to the great Damage of the People : '^'" ^^''^^ 
That it would pleafe the King to affirm the 
faid Ordinance for a Statute to endure for 
the Time to come 5 and that a fpecial 
Prohibition upon the fame Statute ihould 
be made thereof in Chancery^ forbidding 
thofe in Coun Chriftian to hold Plea of Tithes 
of Wood of the Age aforefaid. Anfwer^ 
Let there be fuch a Prohibition granted, as 
hath been of antient Time. See 2. Danv. 
588. 

I have produced thefe Records not only 
to prove the Incroachments of the Clergy 
of thofe Times in the Cafe of Tithes ; but 
alfo to Ihew how difficult it was to obtain 
Relief in Chancery againft their Incroach- 
ments ; the then Chancellors being Eccle- 
fiafticks, and confequently too Partial to their 
own Order, as partly appears by the fol- 
lowing Record relating to the fame Mat- 
ter, viz. 

Rot. Pari. 2 H. 4. N« 29. The Commons 
in their Petition recite the faid Statute 45 
E. 3. c. i. and fay, That notwithftanding 

the 
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the faid Statute, Parfons and Vicars claim 
Tithes of all manner of Wood, as before 
they were wont : Becaufe that Confultations 
Note. in fucb Cafes have fo eafily been granted in 
Chancerjr. Chancery^ by Colour of this Word Sylva 
cjtdtia : And therefore they pray. That the 
King would pleafe to Ordain, That no Con- 
fultation be granted by thefe Words Sylva 
cadua^ if fo it be, that the Wood of which 
Tithes are claimed be of the Age of twen- 
ty Years, or more, at the Time of the cut- 
ting 5 and a Pain thereupon ordained in this 
prefent Parliament : Anfwer^ Let it be done 
as hath been done before thefe Days. See 
2. Inft. 642, 643. Plom. 470. I KolL Ahr. 
639. and the like in Effed \% Kot. ParL 
2 H. 5. pars 2 N^ 7, ih. 636. 

Alfo Kot. Pari 5 H. 4. N^ 66. The Com^ 
mons pray. That whereas many of the 
'^fo^ Tithes Lieges of the King are often vexed and trou- 
If Stone and bled by Parfons and Vicarsof Holy Churchy 
Slattf &c. by Citations and Cenfures of faid Holy 
Church, for Tithes of Stone and Slatt^ work- 
ed and drawn out of Quarries, of which no 
' Tithes are (to be) paid : That he would 
pleafe to Grant, That if any Prohibition be 
made in the Cafe, that no Confultation be 
granted to the Contrary. This alfo fhews 
Chancellor, the Pradlice of the then 'Chancellors to grant 
©*<?• Confultaftions, or Cognizance even of Things 

not Tithable, to the Spiritual Court : And 
it alfo feems. That by the Chancellor and 
GSifhops Means, the King gave the Anfwer' 
of fa avifera^ and denied Relief to the 
Commons upon this Petition. Sec i KolL 
Abr. 636. D. 4. 

The 
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The next Statute that occurs, touching Stat, i H* j^ 
thefe Matters, after that of Syha cjedua fa^ ^*P- ^3* 
pra^ was that of i R. z. c. 13. This was 
ti\3,de by the Clergy's Influence, and as 
Sir S. Degg fays, was for puniftxing of fuch ^^eDcggjyj* 
^ indidfced thofe that fued in the Spiritual 
Court for Subftradion of Tithes, or compeird 
them to defift by Bonds, or otherwife. But 
ibis Law is now altogether obfolete. As 
alfo. 

Chap. 14. of the fame Parliament, viz. stat. i R. z, 

* It is accorded, That at what Time any cap. 14. vide 
^ Parfon of the Holy Church be drawn in •°^®t pa-^j^ 
^ Plea in the Secular Court for his own Tithes 

^ taken by the Name of Goods taken away; 

^ and he which is fo drawn in Plea, maketh 

^ an Execeptionor alledgeth. That the Sub- ^P^^'^^^ver^ 

^ ftance and Suit of the Bufmefs is only up- ^^//^f ^"^ 

* on Tithes due of Right, and of PoflTeffion, 

* to his Church, or to another his Benefice, 
^ That in fuch Cafe the general Averment 
^ fliall not be taken without Ihewing fpeci* 

* ally, that the fame was his Lay Chattle. 

After which we have no Statute about Jmmi.H.S. 
Tithes, Offerings, or other Church Reve- c^P- ^- ^f 
nues, till the Statute made 21 H. 8. c. 6. Mortuaries. 
about Mortuaries, E^c. (yide ant. chap. 4.) 
But (as Mr. Wat [on complains) this ^ was 
made to the Prejudice, rather than the Ad- 
vantage df the Church, and at a Time when - 
divers other Laws were made for leflening 
the Power and Intereft of the Clergy, and 
(as he fays) abated the Reverence People 
had cither for them, or the Cenfures of the 
Church, and occafioned the following Aft, 
vi%. 

Stat. 



£tat.^^.H.S. Stat. £7 H. 8. r. 20. which Recites: ^ f^i* 
*=*P- -^ f - « as much as divers Numbers of evil dt&o- 
%'tJ^of ' ^^d Perfons, inhabited in fimdry Coi».^ 
Tttbis,&cc * ties, Cities, Towns, and Places of this* 
^ Realm, having no refped to their Duties 
^ to Almighty God, but againft Right and 
^ good Confcience having attempted to 
^ fubftrad and with-hold in folkie Places the ' 
' Whole, ^nd in fomc Places great part of 

* their Tithes and Oblations, as well Per- ' 
' fonal as Predial, dvie unto God and Holy^ 
^ Church, and purfuing fuck their detefta- 

^ ble Enormities and Injuries have attempt-' 
^ ed in late Time paft, todifobey, cont^nn, 
' ^ and defpife the Procefs, Laws and Do- 
' crees of the Ecclefiaftical Courts of this 
^ Realm, in more temerous and large Man- 
^ ner than before this time hath been feen ; 

* For Reformation of which faid Injuries, 

^ ^ and for Unity and Peace to be preierved ' 

* amongft the King's Subjeds of this Realm > 

* Our Sovereign Lord the King, being fit- 
' pream Head on Earth under God ot tbae • 
^ Church of England^ willing the Spiritual 

* Rights and Duties of that Church to he 
' preferved, continued and maintained, UtA 
^ ordamed and Enacted by Authority of this 
^ prefent Parliament, That every of his 

* Subjeds of this K^d\n\^ England^ helandj 
^ ff^ales^ and Caleis^ and Marches of the fame 
^ fliail, according to the Ecclefiaftical Laws 
^ and Ordinances of his Church of JB«g/^i»rf, 
' and after the laudable Ufes andCupms of 

' ^ their Parijh^ or other Place where he 
' dwelleth or occupieth, yeild and pay his 

* Titbes and Offerings, and other jDuties of 

' Holy 



•^ Holy Church ^ and that for fuch Subftm- 
•■ ^omof any of the feid Tithes, Offerings, 

* or other Duties, the Parfon, Vicar, Gu- 
^ rate, or other Piirty in thiatBdbalf grieved, 
^ may, bydtiePtocefsof the Hingis Ecclefia- 
*' ftkal Eaws of the Church of England^ 
*^ convent the Perfon or Perfiwis offending 

^ before his Ordinary, or ether Ccmpetent Q„gg^ ^^ 
^ y^^ ^^ ^^'^ Realtni having Authori- Xin^s Vuar 
^ ty to hear and determine the Right of Gefterah 

* Tithes, and alfo to compel the fftme Per- 
^ fon or Peffons offending to db* and yeild 

* their faid Duties in» that^half^ and in 
^ Cafe the Ordinary of the Dioeefsj 01* his 

^ Commiflary, or the Archdeacon^ or his ^ 

* Official, or any other cotnpetent Jwige 
^ afbrefaid, for any Contempt, Contuma- 
^ cy, Difobedience, or other- Mifdemeanor of 

* the Party Defendant, make Iftformatiott 
^ and Requeft to any of the Ring^s moft 
^ honourable Council, or to the Juftices of 
^' Peace of the Shire where fuch Offender 
' dwdleth, to affift and Aid the fame Or- 

* dinary,Commiflary, Archdeaton, Official or 
^ Judge, to order or rcf6rni»any fuch Per- 
^ ibn in any Cafe before rehearfedi That 
' then he of the King's fold honourable 

* Council, or fuch two Juftices of the Peace, 
^ whereof one to be of the %*(?f //f^, to whom 
*' fuch Information or Requeft (ball be made^ 
^ ffiall have full Power and Authority, by 
^' Virtue of this Ad:, to attach, or caufe to 
^ be attached the Perfon or Pcrfons againft 
*' whcHH fuch Information or Requeft ihall 
^ be made, and to commit the fame Perfon 

* or Perfons to Ward, there to remain with- 

y ^ owt 
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out Bail or MainpriEe, - 'till that h^: j^r 
they fhall have found fufficiem Surety to be 
bound by Recogizance, or otherwifc) be- 
fore the King's laid Councellor^ or Juftice 
of Peace, or any other like CounceUor, 
or Juftice of Peace^ to the Ufe of our 
{aid Sovereign Lord the King, to give due 
Obedience to the Proccf$, Proceedings, - 
Decrees and Sentences of the EcclefiaJli- 
cal Court of this Realo^ wherein fudi 
Suit or Matter for the PreraifTes fliaU 
depend or be : And That every of the 
King's faid Councellors, or two Juftices of 
the Peace, whereof one to be of the %k>- 
rum, as is aforefaid, fhall have full Power 
and Authority by Virtue of this Aft, to 
take, receive) and record Recognizances 
and Obligations in any of the Caufes a- 
bove Written. 

* Provided, That this Ad, nor any Thing 
therein, fhall not extend to any Inhabit- 
tant of London, for or copcerning any 
iManner of Tith-Offering, or other EccJe-, 
fiaftical Duty grown and -due to be paid 
or yielden within the fame City, becaufe 
there is another Order made for the Pay- ■ 
ment of Tithes, and other Duties witWiv ^ 
the faid City. . ■ 

^ Provided alfo. That every Perfon and 
Perfons, being Party or Parties, to any 
fuch Suit, fhall andn^ay m^ke, and have 
his, and their lawful Acftion, Demand og:,.^ 
Profecution, Appeal^, Proli^bition^, ai^ 
all other their lawful Defences ^uid .^enet:^^ 
dies in every fuch Suit,, according lip, th^^V 
laid Eccleiiaftical Laws, and the Laws^^an^ ^^ 
; ^ Statutes" 
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^Statutes of this Realni) in as ample and 
^ liberal Manner and Form, as they or any 
^ of them might have had, if this Ad had , 
^ never been made, any thing in this A& 
^ above written notwithftanding. 

Provided alfo, ^c. ^ That this A& for For further 
* recovering rf Tithes, ne any Thing there- mahngofEe- 
« in contained, (hall take Force and EfFeft, '/f^f '^' 
^ but only until fuch Time as the King's ^*^^' 
.^ Bighneis, and fuch other thirty two Per- 
^ fons, which his Highnefs (hall name and 

< appoint for the making and eftablifhing of 

< fueh Laws as his Highnefs fhall affirm and 
^ ratify to be called ^be Ecclefiaftical Laws 
^ of the Cburcb of England 5 and after the 
« ^id Laws fo ratified and affirmed as afore- 
^ faid, that then the faid Tithes are to be 
^ paid to every Ecclefiaftical Perfpn, accord- 
' ing to fuch Laws, and not otherwife. * 

But note; although fuch a Body of Laws jj^p^f •^'^' 
were drawn up accordingly, and are publilh- *^ ^^' 
ed under the Title of Reformatio Legum Ec- 
clefiafticarum^ Sc. yet for that they were 
not affirmed or ratified by the King as this 
A& direds, they were never received as 
L^ws^ and confequently the faid Aft of 
27 H. 8. continues ftill in Force. And it is 
likewife confirmed by the Stat, i B 2 Ed. 6. 
c. 13. vide infra. 

1. Note alfo, i. That this A6t extends to 
all Sorts of Tithes, Offerings, ^c. Perfonal 
and Mixt^ as well as Predi^. 

^. That he that will have the Benefit of 
this Law, mufl fue for the fingle Value only, 
and not for the double Value, as upon 
zEd.6. 

Y z 3. That 
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3. That the PlaiatiiF i» tho* Eccleiaftical 
Court may proceed upon this Ac^, for Cofi>- 
tempt. Contumacy or Mifdeme^our^ as 
well before, as after Sentence. 

4. That the Security taken upon tlu^ Ad, 
may be as well by B(Hid aa by Recogni^ 
zatice. 

5. That the Tith^, aa4 other Church 
Duties are to be paid according to the Eccle- 
fiaftical Laws, and the laudable Cuftoms and 
Ufagesof the Place. (Very cautious !) 

Sot§. 6. The Suit is to be before fuch Judge as 

hath Jurifdidion of the Caufe, i. e. either 
Spiritual or Temporal. So tbat it cream er 
. enlarges m JurifdiSfion, 

After which Statute (fays Mr. IVatfofi) 
upon the Diflbltttion of Abbies, Tithes came 
to the King, and from^ him to divers Lay- 
men, who by CoHffe of the Ecclefiailical 
Laws could not foe for them^ in the Eccle- 
fiaftical Courts. And having at that Time no 
Remedy for them in the Temporal Court^^ 
(a Miftake, as I conceive) the following Adk 
of 37 H. 8. was made for their Relies 
32 H. S. c. 7. *^ Whereas divers and ma^y Pcrfons, m- 
treamhle. 6 Habiting in fuhdry Countries and Places of 
^ this Realm, and othler the King's Do- 

* minions, not regarding their Duties to 
^ Almighty God, and to the King our So- 

* vereign Lord , but in few Years paft 
^ more contemptuoufly and commonly pre- 

' fuming to offend and infringe the good 
^ and wholefome Laws of this Realm, and 
^gracious Commandments of our faid So- 

* vereign Lord, than in Times paft have 
' been fe^n or known^ have not letten to 

' fubiftraa 
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^' fubftra^ Sand withdraw the lawful and ac- 

* cuftomed /Titties of Com, Hay , Paftu- 
^ rages and «her Sort of Tithes and Ohla^ 

^ tions commonly due to the Owners, Pro- 

^ prietaries and PoiTeflbr^ of the Parfonages, 

^Vicarages aiid other Ecclefiaitical Places, 

^ of and within the faid Realm and Domi^ 

^ nions, being the more encouraged thereto, 

^* for that divers of the King's Subjeds be- 

' ing Lay P«rfons, having Parfooages, Vi- 

^ Garages and Tithes ^o them and their . 

^ Heirs^ or to them and to the Heirs of 

^ their Bodies lawfully begotten, or for 

* Term of Life or Years, cannot by the 
^ Order and Courfe of the Ecclefiaftical 

* Laws of this Realm, fue in any Eccleli^ 
^ aftical Court for the wrpngful withholding 
9 and detaining of the faid Tithes and other 

Duties, nor canpot by the Order of the 
Common Laws of tbjs Realm have any 
due Remedy againft any Perfon or Per- 
fbns, their Heirs or AfBgnes, that wrong-^ 
fully detaineth or withholdeth the fame, 
By Occafion whereof, much Controverfy, 
Suitj Variance and Difcord is like to in- 
furge, and enfue among the King's Sub- 
jeds, to the great Detriment, Damage 
and Decay of many of them, if conveni- 
ent and Ipeedy Remedy therefore be not 
had and provided. 
^ ^ Wherefore it is ordained and £na&ed by (i.) 
' ^" ©ur faid Sovereign Lord the King, and with ^'^^^ *^ ^ 
'^«^.the Aflent of the Lords Spiritual andTem- f^t,^'* 

* poral, and the Commons in this prefent 
•^'Parliament aflembkd, and by the Authoti- 

,\^ »fy of the fame^ That all and fiogular Per- 
^:c;; V Y 3 <fo4i& 
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fons of this his faid Realm, or other his 
Dominions, of what Eftate, Degree or 
Condition foever he or they be, ftiall 
fully, truly and effe£hially divide, fet 
out, yield or pay all and Angular Tithes 
and Offerings aforefaid^ according to the 
lawful Cuftoms and Ufagesrfthe Pariflies 
and Places where fuch Tithes or Ditties 
fhall grow, arife, come or be due. And in 
Cafe that it fliall happen any Perfon or 
Perfons, of his or their ungodly or pei^- 
verfe Will and Mind, to detain and with- 
hold any of the faid Tithes or Offerings, 
or any Part br Parcel thereof; then the 
iPerfon or Perfons being Ecclefiaftical or 
Lay Perfon, having Caufe to demand or 
have the faid Tithes or Offerings, being 
thereby wronged or grieved, fhall and may 
convent the Perfon c^Perfons fo ofienct- 
ing before the Ordinary, his Commiflary, 
or other competent Minifler or lawful 
Judge, having the Parties or their lawful 
Procurators before him or them, fhall and 
may by Virtue of this Ad proceed to the 
Examination, Hearing and Determinatioii 
of every fuch Caufe or Matter, grSinarily 
or fummarily, according to the Cdlirfe and 
Procefs of the faid Ecclefiaflical Laws ;■ 
and thereupon may give Sentence ac- 
cordingly. 

* And in Cafe any of the Parties for any 
Caufe or Matter concerning that S«ir, 
do appeal from the Sentence, Order atnd 
definitive Judgment of the faid Ordinary 
or other competent Judge, as is aforefaid, 
then the faine Judge, by Virtue of thfs 
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»^ Ad, forthwith upon fuch Appellation 
-^ HMMie^ ftiall adjudge to the other Party 
f the rcafonable Cofts of his Suit therein 
r^ before expended, and fiiaU compel the fame 

* Party Appellant, to fatisfy and pay the 
jf fame Cofts fo adjudged by compulfory 

^ Procefs and Cenfures of the faid Laws 
■.^^ JBcclefiaftical, taking Surety of the other 

^ Party to whom fuch Cofts Ihall be adjudg- - - 

* ed and paid, to reftore the fapie Cofts to 
^ the Appellant, if afterward the principal 
> Caufe on that Suit of Appeal fhall be ad- 
V* judged againft the fame Party to whom 
- the faid Cofts ftiall be yielden. And fo 
f every ordinary and competent Judge Ee- 

^ clefiaftical, by Virtue of this A<a, fhall ad- 
f. judge Cofts to the Party upon every Ap- 
V* peal to be made in any Suit or Caufe o£ 
f Subftradion or Detention of any Tithes 
f or Offerings, or in any other Suit to be 
f made for or ccmcerning the Duty of fuch 
. ^ Tithes or Offerings. 

. ^ And further, be it Enaded by the (5) 
^Authority aforefaid. That if any Perfon |^^f' ^ '«» 
;f or Perfons, after fuch Sentence definitive ft>mi^t\bi 
f] given againft them, obftinately and wil- offender. 
}_ ftiUy rcftife for to pay their Tithes, or fuch 
^y Sums of Money fo adjudged, wherein they 
> be condemned for the fame, that then 
f. two Juftices of the Peace for the fame 
^ Shire, whereof one to be of the ^orum^ 
^: feall have Authority by this Ad, upon In* 
/.formation. Certificate or Complaint to 
^ them made by Writing, by the faid Eccle- 
^ fiaftical Judge that gave the fame Sen- 
V^nce, to caufe the fapie Party fo refufing 

Y 4 ^ to 
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to be attached and cbmmitt^ to tbeoien 
Goal, and^cheve ep remadn^vadioiit fiaM 
or MainpriKy kill heor docyihaii iiave 
found fdScient Sureties :to be boqud by 
RecognkBance^ or ^Hiierwife, before ».ttk5 
iame Jufticcs, to the Ufe of our Sdve- 
reign Lord the Kii^ to perform tfari&3d 
definitive Sentence >and Judgment. 
< Provided always, and be k Bnad^ by 
the Authority afofcfaid. That no f erfon 
or Perfons fhall be Aied, orrotherwife com-' 
pelled to yields ^ginte or pay any Maonter 
of Tithes, rfor any Manors, Lands^ Te- 
nements 'orotber Hereditaments, which ^y 
the hnrws or Stairttites of this Realm are 
difchargcd fronn, eat not chaifgeabk vith 
the Payiiiienft (of tmy fuch Tithes. 
^ Pro\ridcdaHb,6?(r. That this A<a,^nor any 
Thing'tberein contained, fliall in anycwile 
bind the Inhabitants of the City of i^wft^, 
and Suhwbs of thje fame, for to p^ their 
Tithes and Offerings within tte fame 
City and Suburbs, otherwife thim they 
ought or^fhouW have done -befbre the^a^t 
king of this A-dt, any Thing herein to tfic 
contrary notwithflanding. 
And further ©n^ed, iSc. That in all 
Cafes where any iBerfon or Perfons wl^ich 
how have, or v/hkh hereafter Audi have 
any Eftat^e of ioberitancei, Freehold, Tienn, 
Right or IntH^reft, rof, in or to aiiy Pw^ 
nage. Vicarage, Portioia, Pj^nfioo^ Tkhes, 
Oblations or other Ecclefiaftical or ;£^iri- 
tual Profit, u'faich now he, or which lupre-^ 
after fliall fee made Temporal, iDr admitted 
tp be, abide and go to, or .in Tessfina) 

^ Handi, 
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J. ^Hamds, aii^iLay Ufes, and Profits by the 
I ft Xaw andStatmes of this Realm, ihall here- 
to ^ . after fe^rt^^an^ toAedifleifed, deforccdjwrong- 
-T;f^ ed orotberwife k^H: or jmt from their law- 
!.F;fui Ii^erkattee^ififtate, Soi&n^ Foileffion, 
^ ^Ocoufiatioay Term, Right or Intereft of, 
^. ' iin or to tte £uiie, or of, in or to any 
^ Parcel ijhcwoj^ by any ether Ferfon or 
. f Pesfofis; claiming or pretending to have 
.> imereA or Title, ki or to the fame. That 
\^ then m nil .and every fuch Cafe or Cafes, 
^ th« Peitfan or f^erfoos fo difleifed, defor-. 
^ ced tor wvongi&lly kept, pr put from bis 
^ or tfeeir Right or Pofleflion, as is afote 
f melieittfed, their Heirs, Wives and fuch 
^ other, to whom fuch Injury and Wrong 
^ (baill be done or committed, ihall and may 
■'^ ihaye their Remedy in the King's Tern- . 
^ fprnsd Courts, or other Tetstpcval Courts, 

* a^ the Cafe ihall require, for the Recovery, 
-^ gim:iQg or obtaining of fuch Inheritance, 

* £ftaise. Freehold, Scilio, Poflcifion^ Term, 
[% iRigfat or hjterefl:, by Writs original of 
.f PrJDeipe quad reddat^ Aifife of Novel Dif- 
if feifin, Mqrtdanceftor, S^od ei deforceaty 

* Writs of Dower, or other Writs original, 
.*f as tfa Cafe ^all require, to be devifed and 
/ff granted in the King^ s Cottrt of Chancery ^ 

-^ of every fuch Parfonage, Vicar^e, Por-^ 

, rf tidm, Penikm or other Profit called Ecclefi" 

'^ jiJUc'ol or Spiritual^ fo to be demanded, ^'''** 

<f according to the Nature and Caufe i©f the 

\i^ ^mt thcceo^ in like Manner 4knd Form, 

ef as they AouU^ o^ght, or might have had 

•^ of (Mr ft>r Lamds, Tenements, or ocber He- 

«i^' r(adit4ment&» \n {wh Manner to be de- 

ij.:. manded. 
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manded ; and that lyrits of,Co^oenanf^ and 
other Writs for Fines to be Jevyy, and all 
other AfTurances to be had, made -or con- 
veyed (conceived) of any fuch Parfbnage,^ 
Vicarage, Portion, Penfion,' or other Pro- 
fit, called Ecclefiaftical or Spiritual, as is 
aforefaid, (hall be hereafter devifed and 
granted in the faid Chancery^ according as 
hath been ofed for Fines to be levy'd, and 
Aflurances to be had or made, or convey- 
ed (conceived) of Lands, Tenem^its, or 
other Hereditaments : And that all Jiu%- 
ments to be given upon any of the faid 
Writs original, fo to be devifed, or gran^ 
ed of or for any the Premifles, or any of 
them, and all Fines to be levy'd and ac- 
knowledged in any of the King's faid Courts 
thereof, fhall be of like force and EtkQ: 
in the Law to all Intents and Furpofes^ 
as Judgments given, and Fines levy*d of 
Lands, Tenements and Hereditaments, in 
the fame Courts upon Writs original, 
therefore duly purfued and profecut^d^ 
albeit no fuch Form of Writs original 
out of the faid Court of Chancery have 
heretofore proceeded, or been awarded. 
' Provided always^ That this laft Aft 
fhall not extend, nor be expounded, to 
give any Remedy, Caufe of AAion or 
Suit in the Courts Temporal, againf): any 
Perfon or Perfons, which fhall refufe or 
deny to fet out his, or their Tithes, or which 
fhall detain, with-hold, or refufe to pay 
his Tithes or Offerings, or any Parcel 
thereof: But that in all fuch Cafes, the 
Perfon or Party, being Ecclefiaftical or 

■ Lay 
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i ^ *Xay Pcrfon, having Caufe to demand or 
^ ^ have the faid Tithes or Offerings, and 

* thereby wronged, or grieved, fhall take 
v^ and have their Remedy for their faid 

* Tithes or Offerings, in every fuch Cafe, in 
^ the Spiritual Courts, according to the Or- 

* dinance in the firft Part of this A<9: men- 
^ tioned, and not otherwife, any thing here- 
^ ^ in expreflfed to the contrary thereof not- 

^ vrithftanding. 

Note 5 upon this Adt Sir S. Degg ob- D^g Parfi. 
ferves, ^ c. is. 

^ I. That it appears by the Preamble to be 
principally defigned for Relief of Impropri- 
ators, who before this A6t were not capa- 
citated to fue in the Spiritual Courts for 
the Subftraftion of Tithes, and were hard 
put to it to find any other Relief 

2. Where by the formei* Ad the Party ^ 
for Contumacy^ Sc. might be compelled to 
give Security before Sentence. Now here- 
by, in the Cafe of Lay Impropriators, the 
Party cannot be compelled to give Security 
till after definitive Sentence. 

3. By this Statute, there mufl: be two 
Sureties at the leaft ; but upon the former 
A6t one Surety fufHceth. 

4. The Security in this Ad, as well as 
on the former, may be either by Bond, or 
by Recognizance. 

5. He that will Sue upon this Ad, mufl 
Sue for the fingle only, and not for the 
double Value, as upon 2 Ed. 6. See 
Hardr. 5. 

2 6. That 
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6. That this A&, as well as the fi^rmcr, 
extends to all manner of Tithes and Offet^ 
ings. ^Tttere 13 'Oide infra. 

7. That Lonim is excepted out of this AcSI-, 
as it was out of the former, 

8. That this only extends to cuftomary 
Tithes, and not for Tithes due by Canon 
and £cclefiaftical Laws. 

9. That it only extends to fuch as ihail 
obftinately and wilfully refufe to perform 
tlie Seiitence of the Ecclefiaftical Judge, and 
for no other Contempt or Negleft. 

10. That this Ad reftrains the Suit (for 
not fetting forth or detaining, ^c of Tithes, 
iic.^ to the Ecclefiaftical Courts ; whereas 
otherwife an Adion would have lain ac 
Common Law. 

But divers Defeds appearing in the above 
Statute, with refped to Lay Impropriators, 
they afterwards obtained a more effedual 
Law for their Purpofe, wjs. Stat. iyZEd.6. 
cap. 13. of which hereafter. 

Pepfms, &c. ^ ^^fi' ^59' ^' ^^^ above Statute does not 
onlygive Remedy in the Temporal Courts 
for SjthSf but alfo for Penfims^ and other 
Ecclefiaftical or Spiritual Profit^ where tiie 
Lay Owner is diileifed, deforced, wronged, 
or otherwife kept, or put from the fame. 
See the .Words in the Statute /^pr^. Alfo 
for that Tithes, and other ficd^aftical Du-i 
ties, which came to the Crown by 27 H S. 
31 H. 8. 37 H. 8. £? I Ed. 6. are by thofe 
Statutes, and this of 32 //. 8. and r C^j2 
Pbil. and Mar. in the Hands of Laymen, now 

beconie 



bqcomm neer Xftmpotal Inberitwces^and (hall 
be Aflccs^ Hus^acto ftall be Tenants by Cur- 
tefy^and Wives enddw'd of them, and have 
Kmhtc Inddeats of Temporal Inheritances ; 
oaly bf this Statute they ftill retained this 
S^lefiaftical Quaility> That the Owner 
juighii fue for Sqbftra&ion thereof m the Spi- 
ritual Court. 

And further Note; alto^^^ Sta- ^^^ ^ p^^ 

ti;utrQ the AppeUant ihaU pay Cofts of Suit hibition as u 
tp the other Party, yet it has been ruled, Gofts taxed. 
That if Sentence be given in the Spiritual 
Coirirr^ and Cofts there taxedy and the De- 
fendaoe brings aa Appeal, yet if the Suit did 
not appertain originally or properly to 
them, a Prohibition (hall be awarded as well 
to the Cofts as to the principal Suit. For 
xhsit tho Statnie is to take Place only when 
the. Caufe properly belong? to the Spiritual 
Caixrt. Nby 137. 

And accordingly the Cafe was, A. Par- 
foti of B. fued for Tithes ia the Spiritual 
Court ; and C the Retftor of D. came mpro 
lH$ereffe fua thcT^^ and faid. That the Lands, 
f<M: which the Tithes are demanded, were 
.withiu his Parifh, upon which they were at 
Iflue> and it being found for him, Sentence 
was accordingly given for him.: A Appeals^ 
(^€. and pending the Appeal^ Cofts were af- 
fefi'd againft him in the firft Court, accord- 
ing to this. Statute,- and Procefs thereupon 
awarded. In this Cafe A. (becaufe the Iflue 
was triable only at Common Law) brought 
a Prx>hibition to the firft Court, from which 
Jhe had appealed ^ but becaufe no Suit was 
there depending, for that he had removed 

thence 
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thence by Appeal, a Confaltation ' was i- ■ 
warded ^ and held, that they might weH ' 
proceed for the Cdfts : But if he had not tc- 
moved his Suit by Appeal, a Prdhibitioii 
hiad been maintainable for him as to theColfcs^* 
as well as for the Principal, altho' he was 
Party to the Libel. See 3 Cm 178. and i' 
Leon, 130. ^ranfamhCsSt. 

So alfo, if any one be fued or drawti in- 
to the Spiritual Court for any Mattery con- 
trary to the faid Statute, a Prohibition lies, 
as in IVhite's Cafe, j Cro. 151. 

But fee the Cafe of Macbin verf. JMdukin^ 
Micb. II /^ 3. in 5. R. 5 Mod. 45a. and 
2 Salk, 549. where, in a Declaration on a 
Prohibition, the Cafe wasj A. living in i\&/- 
tifigham within the Province of Tork^ there 
fubftrafted Tithes, and then removes into 
Lincohjhire within the Province of Canter^ 
bnry^ and afterwards he happened to go to 
Torky and was there fued in the Court of 
the Archbifliop for the faid Subftraftion, 
and obtained a Prohibition on the faid Stat. 
3a //. 8. for citing him out of the Didcefe, 
^c. but after Debate, a Confultation was a- 
warded. For that the Subftraftion of Tithes 
ii Local, and muft be fued before the Ordi- 
nary of the PJace where the Wrong was 
done ; but 'tis otherwife in Cafes Tranfito^ 
ry, nbi Forum fequitur Reum ; and in this Cafe 
it was urged by the Counfel, That this is 
not a Citing out of the Diocefe within the 
Statute ; becaufe the Diocefe where he lived 
had not JurifdiiJlion, and if he might hot- be 
cited in this Cafe, the Faft would be Re- 
medilefs and Difpunilhable. See Godb. 191. 

I Roll. 
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I Roll. R. 3518 .X Cro. 97. 13 Q?. 4. 2 Brownl 
la. :a8, 2 Ho/. R. 428. IVincb. 570, 3 JWbi* 211. 

But divers Defei^s in the faid Statutes Defeffsofn 
ofzrj H. 8. a. 20. and 32 H. 8. ^. 7. afterwards ami ^i h. s, 
appearing C^^fpecially as to the Relief -^^J'f^-Jf ^ 
of Lay Impropriators^ who were ^^^^^ for^pam^nt 
favoured in the Ecclefiaftical Courts,) a fur- ofTttbes^^&ie* 
ther Provifion was made for Regulating and 
Enforcing the Payment of Tithes, ^c. by 
Stat. 2 £^3 Ed. 6. c. 13. which recites, viz. 
^ ^ Whereas in the Parliament holden at 

* IVefiminfter the 4th Day of February^ in 
^ the 27th Year of the Reign of the late 

* King, of mofl famous Memory, King H. 

* the 8th, there w;as an Aft made concern- 

* ing the Payment of Tithes Predial and 

* Perfonal : And alfo in another Parliament q%^ ^ t - 
« holden at IVefiminfier the 24th Day of Jn- Aatcwfirm^d. 
' hfy in the 3 2d Year of the Reign of the 

* faid King H. the 8th, another Ad was 
\ made concerning the true Payment of 
y Tithes and Offerings : In which feveral 

* Ads, many and divers Things be omit- 
^ ted, and left out, which were convenient, 
^ and very neceflary to be added to the 
^ fame : In Confideration whereof, and to 
^ the Intent the faid Tithes may be hereaf- 
\ ter truely paid, according to the Mind of 
^ the Makers of the faid KQis^ Be it Or^ 
^ dained and Enacled by, ^c. That not only 
^ the faid Ads made in the faid 27 and 32 
^ Years of the Reign of the faid King H. 8. 

* concerning the true Payment of Tithes, 

* and every Article and Branch therein con- 
^ tained, (hall abide and {land in their full 
f Strength and Virtue ^ But alfo be it fur- 

* ther 
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tfaer Enaded;, hf the Aotfaorfty t>f ilK^ 
prcftnt Parliament, That every of 4^ 
King's SubjedsfhallfromfaBncefortb-trac-* 
ly and juftly, without Pnod or Girite^' 
divide, let out, yield, and pay all msHi-* 
ner of their Predial Tithes^ titeir prop ct ^ 
Kind, as they rife and hafq^en in feih* 
Manner and Form^ as hath of Right been 
yielded, and paid within^ forty Years nclt 
before the making of this Adr, or eP 
Right or Cuftom ought to have b«n paid : 
And that no Perfon (hall from henceforth 
rake, or carryaway any fuch^ or like Tithes, 
which have been yielded or paid withlin 
the faid forty Years, or of Right ought to 
have been paid in the Place, or Places 
tithable of the fame, before he hath juftiy 
divided, or for forth for the Tithes th»e- 
of, the tench Part of the fame, or other- 
wife agreed for the fame Tithes with the 
Parfon, Vicar, or other Owner, Proprie- 
tor, or Farmer of the fame Tithes, under 
the Pain of Forfeiture of treble Value of 
the Tithes fo taken and carried away. 
*' And be it alfo Enafted by the Autho* 
rity aforefaid; That at all Times, whenfo- . 
ever, and as often as the faid Predial 
Tithes fliall be due, at the Tithing. Time, 
of the fame, it is to be lawful to every Psir- 
ty to whom any of the Tithes ought to iie, 
paid, or his Deputy, or Servant, to view* . 
and fee their faid Tithes to be juft--, 
ly and truly fet forth and fevered n'om, 
the nine Parts, and the fame quietly to 
take arid carry away : And if any Perfon. 
carry away his Corn or Haj^, or his otjter 
z * Predial 



I ^ Ffedal 'KdifiSy before the Tithe thereof 
^- be iist fiarcfa, or willingly withdraw his 
{ ^ Xitfaes of tbe fame, or of ikch otlier 
i S Timigs wbciQof Predial Tithes ought to 
^'be.pwl, or do ftop^ or kt the Parfon, 
^ Vkar, Pzopraeeor, Owner, or other their 
^ Deputies or Fermers to view, take and 
f^iOivry away .their Tithes, as is abovefaid, 
^^ by Redbn whereof the faid Tithe or Tenth 
^ is loft, impaired, or hurt, that then upon 
^ due Proof thereof made before the Spiri- 
^'tual Judge, cr any other Judge to whom 
^ btret^ore hb might have made Complaint, 
^'the Party fo carrying: away, withdrawing, 
^ letting or ftop|nng,. fhall pay the double 
* Value of the Tenths or Tithe fo taken, 
^4oft, withdrawn, or carried away, over 
^ and befides the Cofts, Char^ and Ex-*^ 
^ penees of the Suit in the fame. The fame 
^ to lie recovered before the £cclefiaftical 
^ Judge, according to the King's Ecclefiafti* 
« cal Laws. 

- Note I this Paragraph, as to the iouble tf^^^ 
Valuey eMinds only to Predial Sttbesy as Cam^ 
H»f^ fFood, Bax^ Hemp^ Fruity &c. but us 
for mixt aniferfimU Sttbes, there is a Provi- 
1x(m afierwards in this AS. Vide ante Cap. 
S' and 4. , * 

The^e is alfo another Provifo therein (as. 
thcire is in the former AA,) which ref^rains 
4iU<Sdtsfor Snbftra6Hon of tithes to befued in 
theStcl^aftieal Qfurt ; and that it Jhall not 
h&^hiifffal to {ue any Withholder ofiithss^ Ob-^ - 
ventionsj ice. in any ^ other Court ; and that 
if the Ecukfii^ical Judge fhall give Sentence^ 
mf-Pr^ibitkn ^tr- jifpeal depending^ and the 
' x.i.,.' . z Party 
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Party do na ohey tbtf Smeme^ ^at then fbch 
Judges may Exi$mmun$cattthe Party ; aM ff 
be wilfully fiand excemmtmeated hy the -Space 
of forty Days next afiei/^ the PnblSeiitim tbert- 
of in the Parifh Cbttteb of the Plafe vr Pmijh 
where the Party exeommmicated is thg»lHng or 
tnofi aUdiftgy then the Judge Eeelefiaftical ^nay 
certify the Kittg in Chancery^ and require Pro- 
cefs of Excommunicato capiendo. 

Nofe^ this Oailfe extends to all manner 
of Tithes, Oierings, Otventions, andodier 
Church Profits, but gives no double Da- 
mages for them, as the Glaufe fupra does 
n the Cafe of Pirediil Tithed : After which 
folkms this Clauiein Reftraiikt of:Fn>lifibi- 
ions, w%. 
« That if any Pfcrty at any Time hereaf- 
ter, for any "Matter or Omfe bdfbr^ rc- 
hearfed, limitted, or appointed by this 
AA to be fued or determined in the King's 
Ecclefiaftieal Court, orbefiMrethe Becle- 
fiaftical Judge, does Sue for any Prohibi- 
tion in any of the King^s Gowrts, where 
Prohibitions htfate this Time have been 
ufcd to be granted, that then in every 
fuch Cafe the fame Party, before any 
Prohtbitien (hall be granted to him, or 
them, fhall bring and deliver to the Hands 
of fomeof the Juftices, Jtidges of the fatne 
Court where fuch Party demanded Prohibi- 
tion,the very true Copy of the Libel depend- 
ing in the Ecclefiaftieal Court, concerning 
the Matter wherefore the Party demand* 
eth the Prohibition, fubfcribed, or mark- 
ed with the Hand of the fame Party ^ and 
under the Copy of the faid Libel ftiail be 
a ^ written 



v5 Pany.fa.#maftdftb.thft iwA ^rohibirion i f/'« " *' 
. ^d jn Cii# tU^ faj4 ^«g«ftion, by ty«> ^TJLS^l 
f hwieft and fufiicmnt WitnSw^ at the leaft, 
/* bip notp/PVi^d tfqc in the Court, Mrherc 
f 4che (aid Fno^ibitioQ .|haU be. ib gfaiit^l; 
\ ,Mrithinvfix,Mont|is nextifoUpwing after the 
^ .iaf$l FrQhibitjipn ihail btf fo grated aod 
* a^^arded) PTb^t thai, the Party tb?t is. let* 
^ .tedjor biia4r^ <»f his^ of their Sujt in the ^ cwfuUati- 
f ^QOliliiaftjca} Court by fuch Prohibition, w^withdouhh 
f fliaU uppa^hisa^ or their Re^ueu: or Suit, Cop^ &c. 
^ . without .d^y have aCoQlultatipn granted 
^ iDi t^e fasne Caie, in the Cpuirt where the 
f (aid Prohibition wa$ granted, and (hall att- 
^ fo recover double Cofts and Dapiagcs a- 
f g^nft the^Party that fopuffued the faid 
^ Prohibition : The faid Cofts and Damages 
^, to be a%nQd or aflentcd (afleflfei) by the 
^ Court, whefe the faid, Confultatipn fliali be 
1 fo^rtttvted y for which Coik^ and Damages 
f the Paciy, to whom they ihall be awarded, 
f may have an Adion of Debt by .Bill^ 
^^ « Plaint, on Infor^^iatibn, ia any of the . King's 
^. Courts of Recond, wherein the Defendant 
'^.fliall not Wage his Law, nor have any - 
.^ Bflfcin or.Protection, &c.. 
r But, notwitbftahding theProvifionfi a&re*- 
&id,. thei^ are divert other Ciasufes in the 
iai<i JiA q£ i iB a. Ei. 6. which, 'tiis £siid, 
iHrifc.gjven Ground to many Prohibitions, as 
, aii]K>og.o!iieirs thefe two Claufes, viz. 
'.y.^thft naPerfon Jhall hi fded^ arothdrw^e 
. pontpelled to yields gi'vcy or pay any Manner of 
.Stitbes for any Manors^ Lands y tenement Sj 
ir. IkreditamcntSy which hy the Laws and 
% % Statutes 
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uo t3^t %m of %tg^y «s^ 

Statutes of this Realm^ or by any Privilege of 
Prefcriftiofty ate not chargeable with the Pay-- 
ment offucb TttbeSj or that be iifeborgei by 
any Qmpofitiofi Real. And^ 

^bat the aforefaid Oaufe^ (in Reftraint of 
Prohibitions) Jhall not extend to give any 
Judge Ee<;kfiafticalj anyjurifdi&ion to bold 
Plea of ariy Matter^ Caufe^ or ^ing repug- 
nant tOj or againft tbe EffeSi^ Intent^ or 
Meaning of the Statute of Weftminfter tbe 
Ad, Chap. 5. or tbe Statutes of Arciculi 
Cieri, Circumfpede agatis, Sylve cd^du^e, 
tbe ^reatife De Regia Prohibitione^ or the 
Statute I Ed. 3. c. 10. or any of them \Ofto 
bold Plea in any Matter wherein tbe King^s 
Conrt ought to have JurifdiSHtnh My thing 
therein contained to tbe contrary wOwithJiandT 
ing. 

And another Claufe is added ^ainft STiti^ 

of Marriage Goods in Wales, €^t. which 

fee before in Chap. 4. and divers other 

^ Claiifes of this Statute in the fevcral Parts 

of this Treatife. 

Now, as the three lail recited Statutes of 
27 H. 8. 32 H. 8. and 1 & 2 Ed. 6. arc 
the grand Hinges upon which the Gates of 
Eccleiiaftical Jurifdidion in Cafes of Tithes 
do turn and move (for I take the late St^^ 
tutes of 7 €^ 8^3. and i Geo. i. (of 
which hereafter), very vmch to derogate 
from what they call Spiritual Power) fo we 
may obferve a kind of Climax in the Order 
and Degrees of Puniihment inflicted by each 
of thofe Statutes. 

I. By 



I. By the 27 H 8. Procefs for Contempt 
of their Authority is given before Sen- 
tence, but no Provifion for Contempts 
after Sentence. 
'2. By 32 H. 8. Procefs for Contempt is 
given after a Definitive Sentence • but 
obierve the different manner of Pen* 
ning, &c. 
3. By this laft of Ed. 6. a Writ of Ex- 
communicato capiendo is given, if the 
Party continues obftinate forty Days 
after thl^ Excommunication pyblifiied. 

Thus the Zeal of our Proteftant Clergy 
to Damn thofe, who ;with-held the Church's 
Rights, became remarkably Eminent, i3c. 
And a Man would think here were as good 
Methods provided for Recovery of Tithes in 
the Ecclefiaftical Court, as pofHbly could be 
contrived : But alas, all this could not fe- 
cure thofe Courts againft frequent Inter- 
ruptions by Prohibitions, ^c. and therefore ^*^^- 7 S* 8 
the Legiflature thought fit by the Stutute q^^\^^^ I 
of 7 y 8 /T. 3. and i Gcff. i, to transfer vide poft? * 
k Share of their Spiritual Power, in Cafes 
of Tithes, to his Majefties Juftices of the 
Peace, as true Promoters of the Church's 
Quiet. 
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e HA ?. IX. 

Of Remdi^s and Suits fir ^fhes 
in the ^emford Cmtrts > ami hy 
what Means the EAorbitancies. 
of the Ecckfiafiical Q^m-ts were 
formerly riflrainedt ivith a Par- 
ticular DifcourCe of Prohibi- 
tions and Confultations, and the 
Incidents andCohfeatients there- 
of as Libels^ S^ejhons.ProiBfSf 
VerdiBsartdJu^mehtsi where'. 
in Mr. Wi--^V Qbje^ims a-r 
mriftjhraritinz Prohibitions dre 
confidendf^ and the Cafes arid 
jiMhoriues for &t againfi the 
^ra^ice of the Cornmm Law 
therein trniy fidted. 

IN the foregoing Chapter, we have fStit^n 
the Original and Progrefs of Ecclefiafti- 
cal Jurifdiaion, and how far that Jurifdic- 
tion in Cafes of Tithes hath been confirm- 
ed, enlarged or regelated by feveral Afts 
©FfuGcefiive Parliaments, /till we came to 
that of 2 6^ 3 E. 6. c. 13. before-inentioned. 



:Ecckfiaftfca1 
yurtfdiSion 



P^t J}r«*l Of lE^tMy &C. 334 

We have alfo in Part (and only in Part) Exorbitant, 
ftcwn the Praaiicea of the Clergy and their {*"' ^fi^^f^^ 
Courts, inextenditic their Jurifdidion (c- riiCemiT/'^ 
specially in Cafes of Tithes) beyond its due 
Limits^ and the NeceiEty the Temporal 
Courts lay under to reftrain their Exorbin 
tsnces ami Encroachments^ and that this 
was d«wle chiefly by Writs of Iffdieavit;^ and 
Right of Tithes at Common Law. 

Mr. &^tt in his Miftbry of Tithes, puif. 422, jf:;e Ways at 
reckons op five fcveral Methods or Ways, CommmLaw. * 
whereby the Ecclefiaftical Courts might be 
reftraiiwl at Common Law, and the Right 
€S Titties determined in the Temporal 
Courts, viz, 

1, By ordinary Prohibitions, of which we ^-^y Prohi- 
tall prefcndy difcourfe. ^'^^^'• 

2. By Indicavits^ and Right of Tithes ; 2. By Tndica- 
0f which fee in the precedent Chapter. ^'ts, &c. 

5. By Scire Pacuts in Chancery, grounded 3- Sy Scire 
either upon Letters Patent, Fines or forae ^*^**«" 
other Matter of Record. ^ Whereof Mr. 
^Uen lA his Hiftory, jp^agf. 4399 &^* gives 
Ibverai Inftances ; fee alio 2 Jtgfi. 640. But 
this Method beif^ reftrained by Stat. 18 
B. %. c. 7. lihail my no more thereof. 

4. By Writs or Procds Mandatory, (i. e. 4^%Man» 
By Mandamns^ ^c.') commanding the Pay- ^*°^*^'' 
mem of Tithes to certain Perfons in parti-^ 

cular ; of which Mr. SeUen^ in his faid Hi-.^ 
ftory> pag. 444^ ^c. gives us fome few In^ 
Ranees 3 but thefe, having never been fre-r 
x)uent, and now for a long Time altogether 
^ifcodtinued, I fhall nofanfher meddle with. 

5. % Aaion of Debt, Trefpaft, Cafe, 5;By^^if 
ev. for Tithes, as a Temporal or l^rtfs dc 

2.4 Djity/'* ' 
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Duty ; and this fbenis to have been a ^e^ 
medy originally intended by the Commit 
Law, for not letting out Tidies, or takifig 
them away, ^c. though, by ReafoQ of the 
controuling Power of tfa^ Ecd^fiaftkaKIonrts, 
feldom put inPra&iee in former Times. 
The Cammw And though the before recited Statuttjs of 
luw revived z'j H.%. 32 H. 8; and 2^3 £rf. 6. hasre by. 
hj Statutes Implication given the like Remedy for not 
paying Tithes, &e. by Adlion in the Tem-t^ 
poral Courts, /and thereby intended to re- 
vive the Common Law in that particular*; 
yet it was long afterwards that that Reme- 
dy was revived, and put in Pradice by tbe 
Temporal Courts. 
d/ 27 H. 8. As to the Stat. 27 H. 8. fee it recited be- 
fore, and note the particular Claufe thereof, 
infra. 
;iH. 8. And by the Stat,. 3 2 H. 8. it is Enaded^ 

Tvf * * ' ^^^ ^^ ^'^ Cafes where at^ Perfm then hai^ 
, Of then after fifctii 'hm)e any Efiate of liihe^ 
ritance^ Freehold^ &c- in or to any Farfonagey 
Vicarage, Portion, Penfion, Stthes, Oblations^- 
&c. wbii^b then were or then after fbouldie 
made, temporal, sr admitted to he, ^ide and* 
go to or in ^et/t^ai Hands, and Lay Ufes, &c. 
fhoifld then after be difiized, deforced, wror^^' 
edff or ctbermife kept or pta from their law fid ^ 
bbersPance, Bfiate, Seizin, Pof^ffon, Qttm 
^fatim, ^erm, PJght or Interefi of, in or to thif 
,'famei by any Perfon claiming or pretending^ to 
:bave Interefi or Title to tbe fame, 3^at tbem,.:, 
and in every *facbCa/e,' See. tie Perfon. fo Hfr 
fei%ed. Sic. and their Heirs, l¥i^es^ &c. Jhailx 
and may bd'oe their Remedy in the King's ^W^. 
p0rai Ceftfts, or vtder^ TemporM QptartSi^ as .^f . 
. •' . * I Cafe 



Ed. 6. 



40a/k Jhail require^ for the recovering^ &Ci 
Jltfffifi^ bjf Writs original of Quod ei dcfbr- 
ceait) Praecipe quod reddat^ 40^2^^ &<^' ^ ^^^ 
Cafe fhall reqmre* 

So that^ fince this Statute, the Cafe is put Right rf 
out cf aU Doubt, That for fuch Tithes (the 2^'**' * L^ 
Right thereof being thereby declared a Lay ^^j^J'^^L- 
Fety and themfelves Lay Cbattles^ the i^^xx^ feiws* L^ 
isvnow determitlable at the Common Law; ChauUs^ 
and that not only ail Manner of Real Ac^ 
tions therein mentioned, but alfo all AGxt 
and Perfonal Adions, as the Cafe requires^ 
(q/k. £jed3nent^ Trefpafs, Debt, Cafe, 6^f.) 
inay be had and brought thereupon/ And 
this, in common Fradice, is now done 
daily. 

And as to the Stat. zS i Edi, 6. r. 13. AU Stat, i & 3 
though it is faid by Sir S. Degg to be the Ed. 6. c. ij. 
firft Law that ever gave the Temporal 
Courts Jurifdii^ion for the Parfon againft 
his PariCbioners, for Subftradion of Tithes i , 
yet I conceive, whoever will carefully at- 
tend to the Words of the Stat. 32 H 8. in 
the - Claufc above-mentioned, can hardly be \ 
c£ the fame Opinion ; for furely a Subfirac^ 
tion of Tithes is a Wrong done to him who 
ha^i a Right thereto, and confequently falls, 
direftly within the Words of the faid Claufe 
fupra^ For which Wrong, at leaft an A6tkm:^^^^f^^'<^ 4 
of the Cafe lay by the faid Statutes, asin w**^* * . 
orfier like Cafes it did by the Common ;|S'j/^^ 
law. Cafe, &^c. 

Alfo note; after the faid Stat. 2 ^ %Ed.^. 

has confirmed the faid former. Statutes of. 

97 iif. 8. and 32 H. 8. it £na^, That every 

of the ^ng's Suhjei^s JhaU from tbemefcrtb 

:V ' 4 truly 
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94« X^t ftatn oejcflutci!^ 

fr»Jy dnd jnfitfs without frMti^^.^tiiie^ f^ m^ 
yieid and fay all Manmr ef^'^thw J?9i^ 
ititbe^i &€. infucb Mannef and F^r^h ^^ A<* 
been of Right yielded and paid mtbin fort(f 
Tears next before^ &c. or ^ K^bt or Ctffiom^ 
oi^bti &c. and that no Petfonjhailtak^ Of caf^ 
ihtmy fitch or like ^itbes^ ivbieb bad keen yielded 
or paid within the faid forty Tears^ or of Bdg^ 
pugbt^ &c. in the Place or Pla€es fitbabk af 
the fame^ before he bath juftly divided &f 
fet forth for the tithes tbereeftbe fefitb Part 
ofthefame^ or otberwife agreed wtb the Parr 
/on for the fame ^ithes^ &c. under the Pain 
of the Forfeiture of treble the Vafi*^ of the ^Hbtf 
fo taken and carried away. 
SoVtbtlies Now this CUufe being compared with 
fir the tnhk ^he jikc in the former Statbtc, penned al-r 
^-'^ moft in the fame Words for the DoMble Va^ 

he^ and no Action having b6en lm>iigfac 
thereon^ might \ireli occafion fome Men 15 
doubt wh&t the Meaning of the Parliamem 
niras, and whether they intended an KG^otL 
Jhould lie hi the Courts of Comtfton Law for 
the faid treble Value. 

Add it muft be cohfeffed that it was at 
Ifeaft Tortjr Years after the making of this 
latter Statute, /. e. ii^Eli%. (when almo^ 
all that were prefent when made, were dead^ 
beforfe the Blindnefs of eyen thofe Times 
difcbvct'ed. That an Aftion of Debt lay upr 
on this Cladfe. fof treble Damages in the 
Courts at Common Law, though now it 
is generally admitted, and 1 fee no Reaibn 
*hy it will hot lie thef*, for double Damar 
ges oh the former Statute alfo. ftut fee 
a i9?/f. 650. ^ infra. . 

The 



r' ^hd^flrft Cde where an Adidn, ^c. vra^ Information m 
Waught in the Temporal Courts for the ?%?*? X'*' 
ff^ie VdlUe, was that of the <^ueen and vX! 
Wo^n^^f^ch^ in 3fraccarh T ^htre 

fti t:n Tttformatbn by the Attorrtey General, 
a^ihft thfe tWlen'daAt, for nbt letting but 
Tithes,-^ ^c: it^is BLefolved by the Court, 
I'hkt an AAion 6( Debt lay rft the Com- 
ttiori Laxv, for not fetting forth of Tithes. 
(^Nate tt/e Ktajhii^ For ^efefbfever an Aft 
of Parhartent gives a I^orttiture a^aiAft him 
that doth dlfpbflfefs, ^c. the 'O>oi^ner of hi^ 
^rojpehy, ^ a^ here n6 do^h 6f Ms Tithes, 
th^fe the Forfeiture is given to tlie Fatty 
grieved or difpoflefled j and (1 *dd) may be 
lued fot at the Common Lafw. 

Since M/hich ftefolution, ACHons 6f Debt Amonscf 
h'tfve been ftecjdfently brought in all the 'O^^U &c, in^ 
tatlfts at mfimiftptj by Parfons, Vicars, f'' ^'"^^ 
Proprietors, Owners and Farmei^s of Tithes?, ^ ^''"^' 
l;ay«ien aftd ficdeflafticks tfnorrt ihls Sta- 
tute. S^kt Dlef I7t. fdv. UL Stile 121. 
Xi^&fiiht 8tJ, 9^, loo. Istof^i. izCrd.69. 
^ t^d. 621. Mobr ^ii. i ILdll R. r J. t ^/^m 
ii6. Curnherb'a. ^83. iiSii/*. f/?7^ m///f/j ^///j. 
* Aiid Aoie J by i j^artictdar Claufe in the How statutes^ 
^kt. ij; A 8. t. io. it is prdvMed, ^h^ ^^^f^' ^J'i 
livery feHoh ^hhh PMy io nhf Mt ^in thh l.fj^t 
$cclejiaJihAt C^drf) Jfidtt mi Ma^ nlnke am EccUfiaftkak 
'MSve bis Idwful ylmo^y JbdmHtM br ProfBctt" Courts. 
'^fiofi^ App&dk^ PrdhiHtiohiy dtid alt afber their 
-tdwftil Difetices affd kmeHiei in iv^Yy fiwh 
^Ekli^ dccorMg to the faid EctleftajUcal Ldw's^ 
iMtfhe Laws and Statutes of this Kealm^ in 
$s amfle and liberal Manner and Form as they 

might 
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34^ X^t %iLn) iif %it^^im 

mght have body if this A3 luut never ieen 
made^ &c. 

And by the Stat z S s.Ed> 6. which goii»- 
firms the former, it is finaded, ^c^ Sl^a 
tbisAeiy nor any Thing therein caafainedy 
/ball not extend to give any Minifter or yudge 
Ecclefiafticaly any Jurifdiiiion to bold Plea of 
any Matter y Caufe or Thit^y being contrary er 
repugnant to or againft the Effe^y bn^tt or 
'Meaning of the Stat. Weftminfter z. c. 5. the 
Statutes Articuli Cleri, Circumfpei^e Aga^ 
tis, Syivas casdua^, &c. Vide ante ^ ne yet 
bold Plea in any Matter whereof the Kin^s 
Courts of Right ought to have Jurifdittieny &c« 
See the AQ ante. 
Trohibifms Which faid Claufes, with others, have 
groMfuUd there- given Ground to many Prohibitions. 
G^ai RuUs ^^^ °®^® ^ Prohibitions arfi generaUj* 
9f Pfobibi^ granted upon the Grounds, and in the Ca&a 
fiws. following, vi%. 

Firjiy Upon a Modus Decimandiy where the 
Defendant in the Spiritual Court fuggefts^ 
That he and all thofe whofe Eftate he hath 
Modus iy in the Lands, ^c. in which, i3c. have Time 
Prefcriftiw. quj ^f Mind paid fo much yearly in Money^i 
ot given fome other Recompence in Satif-* 
faaion of all the Tithe Hay or Corn, 0r. 
This Manner of Tithing being by Prefcrip- 
tion, which is properly and only triaUe at 
Common Law, (whether pleaded in the 
Spiritual Court, or not pleaded; or whether 
allowed, or not allowed, there as a goo4 
Pica) it is a good Ground of a Prpiii^ 
bitioxi. 

What 



V What Prefcriptions and iHiw^wj Decimandi 

aire good, or not, in fuch Cafes, vide ante^ 

and fee Hob. 41,- 247, 286. 2 /i^^. 6. 10. 

a Co. 44- Dpr^j{. p. 49. g^ /ipfa £? w/r^. 

/Seamdly^ If the Bounds of a Parifli come ^<ww<^«!fPi^: 

in Difputes a^ whether the Place where the "^"' 

Tithes do arife, be within this or that Pa- 

fifh^ this is a Matter triable by Jury^ and 

dier^re upcm a Suggeftion thereof, a Pro** 

hibition will be granted. See i%. 147. *jCo. 

44. h. zRaU* jShr. 291. L. i, ^c. Cro. EL 

JI523. 5H. J. 10. 

Siirdiy^ If Lands be fuggefted to be diC- I^ands dif^ 
charged of Tithes, by the Stat. 31 K 8- ot f^'J'^^ 
any other Statute, a Prohibiticm lies, becaufe '* * 
d properly belongs to the Judges of the Common 
Law to expound all Statutes^ &c. and fo if 
die Suggeftion be grounded upon the Stat. 
zMd, 6, for Barren Grounds. See 2 Koll. 
Abt. 307. V. 13. 4Q>. 53. Votter vcrf. Rt?- 
cbeftcr^ & ante. 

FtmPblyj If one fue in the Spiritual Courts Suits far 
for the Tithes of Things not Tithable by ^^'»^^ w* 
the Common Law, or for the Tithes (^T'^^Mu 
greats Woods above twenty Years Growth^ 
Ci^. it is a Grouftd for a Prohibition; Vide 
Ofst. Chap. 1,-35 45 ^^• 

fifthly^ If a Suit be in the Spiritual Court uatur ietef^ 
for thi^ taking and carrying away of Tithes, minahu at 
after they are fet forth, and divided from Co^^on 
the nine Parts, by the Parifhioner, (unlefs /^* 
the Suit be between two £ccleiiaftical Peiu 
fons in their own Rights) a Probibitioa 
lies, becaufe it is Matter triable at Com- 
mon Law. 38 E. i. 5. 2 KolL Abr. 286. 

Sixthly^ 



&&a «»' * ^«8«»^ defence, wg .ilfjei»fc, i}|» JWlf 
C«*ir«, <i.«M ?OTd wjth ^ati^^ioftj qt.^^w^«l» % 

admitting a Of if (^ spiritual JudfiT C«fi|fe tO ^Isril 

S!? file ^^^ * «*»*«*»« »* w** ^^^ Vioir* .^. n 
Prphibifion >»iU b9 grwteri. iBttt If.tiv 

p^feqdiiot ia thp spiritual Qpnirt) .ftllf^^^ 

(Mch Mawr »gftinil tte iPkwtiflf tibiw, 

which is properly tri>iW& in thatGowrti « 

Sjniony, Iijcjfftj ^f. ift. (yt^ Cafe xto.^ro^ 

hibition will be granted, i^tu^e ^.v^.Gta- 

S^vfttpUjj If tbp spiritual CowrtijIh^JI dtf- 
iJlow ?Jie Prpof of thRfetti«« fortl? if#,^ 
'^"itiies .Ijy Qpe ^jtnefs, ,a l?)r»hJb»ti«i.piil 
be granted. See C«>.^/.^6. a il^/A ^ifer. 
5<?P. ^'<*W 6, 8, 9. tj»d 5W., 14,, 15* .^iiiy 
9P9- H^i'.^l. S^ i^Qo. J&s^ cmr.. A(d 
fo, if they deny a Copy ofitb« l«ibei»A^, 
See a4?^.5ij. aftd 6^a#L;<>56. 
^*f"*«:^ 1'^"« <M-e many mer^ Gafe#. where» J'te^ 
£mon ■ *^^'^^«« ^*W5 b^w gRant^d, ivHeiuftA^ 9aA 
iAd«9d . in all. Cafies wl*ec&. thofe .Cowrt*;^^ 
ceed tkjr JurjfdiiStiftn, liR9hibitio»s,f««> 
abfolutely necefTary, .^o redufe. tbism Mrito 

tbeJr.proft^f; Bounds. 

ttohihumi In the i6Jaeol>i i. A J/<j^: being fn«d 

Modu/S J*- ^'*'' *" fhe:ecctea9fl;jeal Court, a.Profejbitksi 

w*^, &c. J^«* granrtfld, bec?njf«, th« jQ^ndaot th«» 

dpnied t^Q i^WAjr, ,and tbft Court there faid 

fhat the Mocks DedtmnH mi^ be fuedifor 

ia ttie %ic5JefiaftieftI. Court, as. well as, the 

very Tit;tie. «R. s. St.-^. /And if it beallowwi 

between the Parties, they ihall proceed 

there i 



itlicrej but if die'Cuftoin:bedenie4> itmuft 
be triad at the CommcMi Law y ^r\A if it be 
found for the Caftom^ iben a C<>nfiiltatio9 
ixiuft go ; but otherwife the Prohibition 
^andeth. Hoh:^^s. 

And the like was Refolved by the Court 
0f C. B. upon a Aiit for a Modus of Tithes 
hy the Shcck^ and not by the Sh^fify in 
Reward's C^(t. Hill. 4. Can i. Se^ Ney Si. 
i^d Hetl. 133. 

In 3 Car. i. When one libelled in %h^ Ec- For Tithe of 
ekfiaftical Court for Tithe of Rfh (which ^i^. «' ^"^ 
is due merely r by Cuftpni, and not of Ccwn- ^"^ ^ ^^' \ 
mon Right)) and the Defendant pleaded) ^^^^ 
That Time out of Mind they had p^id no 
Tithe of Fife. And a Prohibition being 
prayed^ Kubardfm replied. That it is mere- 
ly an accuftomary Tithe, as Rabbctg, ijc. 
wbtTfidr no Tithes arc due by the Law pf 
the LMd, Sc. See i Kel?. 602. And thjg 
Ctlicr Juftices faid, That a Prohibition ihall 
be panted, beeaufe the Cuftom ought to 
be trkd by the Common Law. 

And in that Cafe a Difference was made Difference m 
between a Modus Deciinandi^ (which is alfo Moduffes. 
cuftomary) where the Cuftom only makes 
the Duty, and where there is a Tithe pre- 
cedent Due, and that Modus converts it in- 
to another Duty, there no Prohibition ftall 
be granted, but it fhall be tried in the £c- 
eiefiaftical Court, whether there be fuch a M<h 
dm Decimandiy or not 5 which Difference was 
Agreed by itwifden^ Juft. ^c. 3 Keei?. 452. 

But if a Parfon libel for a Modus to pay Where^aftera 
5 a. and it is alledged. That the Modus is but ^^^^^^Vr'' 
for zd. although this is xo be tried by the ]ua\coJlT 

Common maypo^eed. 



Common Law, fo as to afcertsun what littt^ 
Modus is, yet after the Gufliom is fo. tf^e4$^ 
they in the Spiritual Court may proceed iipr 
on it. Hetky 13. .^^ 

And fo about 3 Car. i. When a. Adodas 
to have 2 s. in the Pound for every HouiS^ 
and Shop in the Town, was iuedibr in tlie. 
Spiritual Court, and a Prohibition bekig 
prayed, the Court declared. That a Psurfoa 
may well fue for a Modus Decimaudi in tl» 
Ecclefiaftical Court ^ but (/*^r Jmes and 
the Ch. Juft.) if it be denied, they cannot 

£tU Modns proceed, becaufe they cannot try the Afatter 
dmiid^ iU of the Prefcription there ; and If they pro- 
^Tcanm ^^^' ^ Prohibition lies. 
ffMiJu ^^^ i" ^^^^ ^^^^ ^^ Prohibition was grant- 

ed, becaufe the Defendant had anfwered, as 
to the Cuftom, only thus : ^od non credit 
tjfe veram. Which (as Doddridge iaiA^ vitas 
Denial to he no Denial of the Prefcription, for that ought 
ly difta AUe- to be done by Way of dire<% Allegation j 
intlon. and Noy faid^ That their Form of anf war- 

ing to Articles is ( vt fupra ) with a Mif 
Crudity i^c. but if the Defendant there will 
deny the Prefcription, he ought to come here 
by Way of Allegation,, and ^owi accorded. 
See L^/ri&. 210. 
Why they can- ^o when the Parfon of -B. in Lofidof^y libel- 
ifottryCu- led in the Spiritual Court upon a Cuftom, 
fioms, &c. That if a Parilhioner of B. dies in B. and is 
carried and buried in another Farifli in JLo^- 
doftj there ought to be given to the Parfon . 
thereof, a Gown, a Pulpit^Clothand a Pair 
of Gloves : It was held, That a Pr<Aibi- , 
tion lies to try this Cuftom, if it be denied^ 
becaufe their Rules of Prefcription are van. 
^ . - riant 
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ilteit from ours ; and a Cuftom may be 
sMde in a Ihorter Time, according to the 
Canon Law, than is allowed by the Com-* 
men Law. z KoU. Abr. 307. 

And yet in the Cafe of Jacob and Dalhwj Maj try d 
Pdff. I. yfm^ in B. R. *Twas held by HOt^ Prefiript'M 
Ch. Juft. That wherea Man has aprefcriptive Jjf* ^ ^ 
Ri^ to aSeat in aChurch, if he isdifturb'd "^^ 
therein, he may Well Sue in the Spiritual 
Court to have his Pofleffion quieted. See 
2, MA 551. 5 Md. 436. and 6 Mod. 230. 
and note Hett. 94. ^ey 78. and 2 Jw. 3. 
are there cited. 

But by the foregoing Cafes it appears, - 
That generally a Parfon can only begin a ModnrDc- 
Suit in the Ecclefiaftical Court for a Modus^ dmandi. 
but cannot purfue it, or recover any Thing 
there, unlefs his Adverfaty will Confent to 
it i for that a Cuftom de modo Decimandi is 
not of Ecclefiaftical Jurifdidion or Cosni* 
zance, that is, tfao' a Modus may be wed 
for, or demanded in that Cour^ yet they 
cannot trv it there. 

For whenever thie Defendant there fhall, ' 
by way of AUegatidn, either, deny the M(h 
dm fued for, or fuggeft andther Moiu^j the 
BcclefiaftiCal Judge is bound to ceafe his 
Proceedings. 

But We may here obfcrv^ That the firft 
of the Cafes fufra^ v^erein the Power to 
try fuch a Modus is denied to the Spiritual 
Courts, was in JSchaelmas Term, 14 Jac. 1. 
wfien Coke was Chief Jufticq • but he being 
foon after removed by the King, (who much 
favoured the Ecclefiaftical JuriidiAion) and 
Mountague placed In his Room, the contrary 
A a was 
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iwas refolved in one .Niwfcrgt'fi Cafe, r^ 

i: Roll. Jl. 420. and this uras about. iS«^ 

Years after the fam'd Pebate .befors ^ 

Qu«re. King and CouncU betwiiLt thet Spiritual .Od^ 

7W Drftffe Temporal Judgea, which is oentiooedcby. 

#.,rcBm^ Er- ^y Lo^d q^ ^^ OtbcrS*. : 

jt&L And Note i one P^int in tlaat J>cb;«e wi% 
whether, when a Suit is begjun i« the 5piri* 
tual Court for Tithes in. I^nd^ and aJ^ 
dus • Decimandi is thereon fugfeiled^ by 
which the Lands are difcharged, a Frobib^v 
tion lies to try the fame at Commcm Law; 
and hereupon Mr* IT. fomewhat watpjiy^ 
but irrationably, and untruly urges many 
Things on the Behalf of the Ecdefiaftioat 
Jurifdi&ion on that Head, viz. 
'^ It feems (fays he) the Civilians had nevev 

616 di 7^&c. Known> nor heard of Prohibitions, when^ 
' ' ' Suit was begun there for a ^t^^tfs^l for<otlieiv 
wife they would iiot have faid as they di^: 
That the Cuftom d^miaD^cimandi is.kS 
'A Kotmoms Bccleiiaflical Jurifdi&ion and ConisaiK^ 
peticio prin- and was t6 be tried before the Ecdefiaftica! 
cipii, being Judges, and argued from; thenos ^ frwn aii 
*}>^ ^rfj'oint unqqcftioned Ground or Principle. And 
» aa^Ji^f^ ^^ Temporal Judges, if they had hdid to4: 
adjudged the contrary before, w(8il^ .fiM: 
hayeanfwered by way of Conceflion, as (jEiijLS^ 
'A gfofs Mif' ^^^ ^^ Reports they did, viz. That a Ea^ 
re^finiaiion. fon, by Force of the Ads cited /Sf^^^, might 
well Sue C^i^re in what Court) pro inodd 
Lecimandi^ and compel the Defendant to, 
yield as well the Modus Decimandi^ as if ttuSi 
Suit were for Tithes in Kind (In the Spiri- 
tual Court) and they only denied the Coi^ 
fequence the Civilians would, draw fro^, 
'.'.-.' .. .- .-^ 't&ciio^^' 
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^enc6) faying, ♦That thi^ did not prove, 
^[%» if a Suit ht for Tithes in Kind, which 
dre £«ind, and the Land difcharged, that 
iBtp6n tt Suggeftkm de mod^ Decimandi^ a Pro- 
hibitkm did not lie : But rather they would 
have reply'd^ (as the late Cafes are, and 
fi!>fiie afntient ones too} Hat a Cufttm de mo* 
do Decimandi is not 0/ Ecclefiaftical Coni^ 
zanee^ and tbat^ iftbey tried a Modus when 
it was there deniedy a Probihitim wmld lie* 
J\nd what, (f^ys he) the Judges did De- 
dare upon fo folemn an Occafion, is much 
to be t depended upon in judging what the 
Law then was; efpecially when tome of the 
Judges, who being eminent for their Learn- 
ing in the Law, and Knowledge of the 
Pradice of their Courts, if Prohibitions 
had been ufually granted, and ought to be, 
could not but know thereof, and have gain- 
{aid what was- faid againft the Intereft of 
their Courts, and againft the Opinion of o^ 
thers that did grant them, as Dodderidge and 
Creke in Hardin and Go/ling's Cafe. 3 Butfi. 
241. and Kiebardfon in Hetley 13. 

-Nor, (fays he) may it be faid. That 
thefe Judges- did by their Concefiions only 
intend. That a Panon by Force of the faid 
^Adtt might Sxktfro modo Decimandi^ but not 

:*Tb$ Juigts fnidemly 4vi>idid coming U.th Point 
t^ptwtng tUy HDw$ P9$ hefore a Frefer or Impartial 'fudge* 

/i An ertmeons Conctnpon^ fw 'Extrajudicial Opinions are , 
f^^o ^ di^ded tm. Thej knew the Ride Ne Rci|>onde 

-^N.B^ Thfe SUiHtes Vfere chkfy maie for the Be- 
tt^t ff Lay Fairontf and i» fitch Cafes gaitfe ^lirifdiBion t9 
hati Cifirts ; but the St^ertor^ i. e* the Kin^i Courts, had 
a^Ap^alh] SrebitiShm^SiC* 
% ^ A a 2 that 
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that the Judge fhould proceed iil the Suit) !ii 
Cafe the Modus ftiould be denied. For Krft, 
*Tis granted by theiti. That the Statutes 
before cited in the feveral Claulcs^ dcdah 
ring. That all manner of Tithes, and other 
Church Duties, (hall be fued for in the E<?- 
defiaftical Courts do * extend as well to a 
Modus Decimandiy as to Tithes in Kind ; and 
the Statute of 27 H. 8. faith, ^That iitbes 
fifall be paid according to the laudable Ufages 
and Offtoms of the Parijh^ and ^at for fhb^ 
flrading any of the faid Ijthesy Offerings^ or 
ether Duties^ the Parfon tfiay not onlf convent 
the Offender before the Ordinary^ bta atjh com-^ 
pel him to yield the /aid Duties^ (that is, as 
the faid Judges expounded the faid Wwds) 
as well a Modus Deeimandi^ as Tithes in IBnd. 
And with that in BITe^ agrees the Statute 
32 H. 8. €. 7. So that what is Enaded there- 
by t extends alfo, in their Judgments, td a 
Modus Decimandi, as well as to Tithes in 
Kind ; and 'tis plain it docs fo : For die 
Words thereof are. That all and fingntar 
the tithes fhall be paid according to the latsh 
ful Cuftoms and Ufages of the Parifbes and 
Ploies where fuch Tithes or Duties fhallgrws^ 
arifcj come^ or be due^ and that the Party 
grieved may convent the Perfm offending be^ 
fore the Ordinary : And alfo (which comes 
clofe to the Doubt) that in every fuch Cafe 

* But not to exclude the King's CoitrtSp there tiiug m 
uegatlife tVhrds^ and Prohibitions^ {tvhere the Suit in th 
Spiritual Couft may be cbjeSed to) are Writs ef S}^ 
Quxrc thofe^Statutes ^mo^X 

t This varies fr<>m the tuvfrfe^ per an the Qlauferfek- 
iy recited* . 



^ Mattery or Saity the fame Ordidary^ &c. 
^f^ C^ th^ Words are)Jball or mayj by Virtue of 
this Ady proceed to the Examimtiofij Hear-- 
Jf^y and Determination of every fitch Coffey or 
^i^tteTy ordinarily y wfummarilyyaccordingto the 
Qxirfeand Pracefs oftbefaidEcclefiafiicalLawsy 
and thereupon, may give Sentence accordingly : 
^nd by the Statute 2S iBd. 6. 'Tis laid, 
as toall manper of Predial Tithes, iiat they 
JJball be paid infuch manner y &c. as ofCuftom 
4md ef BJgbt they ought to be paidy &c. which 
he goes on to pervert, ^c. in like manner ^ 
^md then adds. 

When a Farfon libelled in the Spiritual Cufimst &c. 
Court for a Way, and \t was fuggefted, ^'^^^ '» '*« 
That tU Libel fet forth. That bv the Cu- Pj^lf 
fiom of the County of De^ony when Grafs 
Is cut, and put into Grafs Cocks, the loth 
Cock ought to be alQigned to the Farfon for 
ills Tithes, and that he might by the Cuftom 
make it into Hay upon the Land of the 
Party, and that he was hindred by the Dc» 
f^dant the Owner of the Land, of his Way 
to come to make it into .Hay ^ the Court 
adjudged^ that no Prohibition did lie ; for 
that it was only an Acceflary to the Thing 
that is Spiritual ^ and Fitz. Natr. Brev. is. 
That the Parfon may have his Adion on 
the Cafe forfuch Difturbance. (Note, this 
proves it to be of Temporal Conusance.) 



,." "^ Note fhis^ &c. attd the Craft of the Parentbefis in* 
fieadfif^ or other Judpc» &c. Nor is any Notice taken 
tf' the trmfton in this Statute for the fnrifditfien of the 
Kittg^ Ccmts, Se» the Statute ante, Chap. 8. 

A a 3 But 



j^ Vrntafm^ But in that Cafe it was alledged futtker 
Cuft^T' ^^^ ^ Prohibition, That the Guftom of the 
GrU^f^d County is. That the Parfon fliaU riot mate 
IfMUti^iu, his Tithe-Hay upon the Land, but carry it 
away prefently ^ and by this Libel in the 
Spiritual Court, they would alter the Cu- 
ftom, which is to be tried at the Common 
Law : But notwithftanding this, (fays 
Mr. ^ ) the Court would not gr^nt a Pro- 
hibition. Keynolds v. Newberry^ i Rott. K. 420, 
And no Wonder the Prohibition was de- 
nied in that Cafe ^ for the Councer-Cu- 
^om, which was alledged for the Prohibi* 
tion, appears to be contrary to commou 
Right, and could not be fupported without 
fi Confideration in lieu thereof, whidi do^ 
not appear. 
And yet that Author urges this C^e 
Mf. w. Mf' to prove, that when the Ecclefiaftical Court 
taken. hath Jurifdidlon of the Principal, the Ac- 

ceflbry, tho* it be a Prefcription, may be 
there fued for, and if denied, tried there ^ 
not confidering, That the Onftom ckdmed 
in the Libel, was founded on Common 
Right, and that the Cuftom urged for the 
Prohibition was contrary to comnK)A Rights 
and no Confideration fliewn tofupportit. See 

3 <yo. 843. 

And of the fame Nature is what he fur- 
ther urges, viz. That if a Queftion be, wiudi 
of two Ways is the ufual and accuftomed 
Way for carrying away the Tithes, it Ihall 
h^ tried in the Spiritual Court, as appears 
by Halfe/s Cafe, in Jones R* 230. for there 
it appeared by the Party's own ikewing^ 
that be would have precluded the Parfcm 

from 
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j^^^oin the Right Way, fnd that without an/ 
t .Confideratioo. So that Mr. /^'«. Condufi- 
. ca>- ia a pMn isiM fequitt$r. For, he fays^ 
1 . thofe Cafes pr^ve, That a Prefcription , up- 
, ><on which a Libel may- be grounded in the 
Spiritual Court)' may be alfo tried there ; as 
^whether ilie Defendant had ftopt the^Right 
i Way, or which of the two Ways is the moft 
iifual, ^€i For it appears in thofe Cafes, 
1^ Tempoi^al Courts had before determined 
tfaeOueftion •en the Party's own (hewing, as -.. 
aforeiaid. But he goes on for three Pages ^' f""^' ^^^' 
further thus ; 

Befides, in the Statute of CirctunfpeSie ^- Clrcnm- 
^atis IS El. it is determined, That feveral ^pcacagtili. 
' Things are merely Spiritual, and are to be 
demanded in the Spiritual Court ; and the 
Spiritual Judge ihall have Power to take 
1 Knowledge* thereof, notwithftanding the 
King's Prohibition, one* Article of which 
.Statute i$y ff 4 Parfon demand Mortaams in 
, a Place Inhere a M^uary bath been afed to be 
.gwen^ &c. By Force of this Article, and 
bdbre the Statute of'avH. 8. e. 6. If Doubt 
r.did arife wtiedaer there was a Cuftom in a Cupm <j 
^ Plate to have iuch or fuch Things for a M^rttiaues. 
f Jylortuary, this Cuftom, fays he, was tria- 
ble in the ^ritual Court, and cites F N.B. 
-51, and 53- lo i/4. 2.> 13 R* I9 ^.'F. Jurifd. 
:3o, and Kek». iio. k. z Cro* 237; iStd^ $£3. 
M Keb. 919. z Keb. 835, 867. and $ Keb. r/jf. 

Another Article is^ That if a Prelate of a J^/^'' % 

.Ontrcby or Patron^ demands a Penfiou 4ueH ^^^^"' ^^' 

Inm^ aUfucb Demands are to b,e made in the 

Sfsfitual Omti and accordingly it Jhas been 

,hcld. That tbo' the Lsbel fliews that tamper 

A a 4 redem 
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lauiabihm Qmfttgfadiitm ipft B PtvAsetffoKS^ 
fm habucTHHt ^ habere cwfmmvmattam^am^ 
Bttf^m, €?fc tatd fo, a»-ha<tbceii urged,- 
the Penfioa waf denwrnded upon TcmpoiJal' 
Grounds, was. Prefcriptien ^ttdrRftsil Got** 
pofition i yet CaAa and the rflft of the To* 
ftices held. That * FrohH>itio» ought not to 
be granted See Godhft in the Cafe of 
%^ and Niciolfimdnd CelUet'i Cafe, j Cnr. 
<W. " H 4- 85. F. N. 5. 41. p^A^ 353. 
Nof 16. and a Oo. «i7. and accordingly a 
Prohibition was denied ; for that a Penfioa 
is a Spiritual Thing, recoverilblc in the &»- 
ritual Court,; jand yet, £ays:be, a Title to 
a Penfion^ if fiable at all in the. Spiritual 
Court, muft depend upon Prefcription ; and 
if denied, the Ppefciiptiomiwft he trfed 

£fcA„« u fu, ^^^% • ^fore - the Penfion can be ceoo. 

f.'K;w^' vemi : But he admits, Th«i-«pon:aJMoti. 

tu»i or Tern- oi» »>t 9, Prohibition to the Spiritual Coucc 

total Corns, in a Suit there for a Penfioo, it was heid by 
dbe Court, That the Law ipratcording to 
I V' \^h * ^^ 4»-) That if the Penfioa 
be by Prefcription, 'tis, in, th& Elefiion of 
the Party to fue for it in «he Spiritual 
Court, as fora PenOon, or atCbmmon Law^ 
iBltoranArinmiity. Andit>«ra$ftiKhep|aiiL 
That the C^inion of, the Lord OjA^, a Atf. 
49.x» 45a.- is not warranted by the Books, by 

Tuftices, faid. That in the Thne of-Sw 
v^mtopm. n'^'r r*f *<*i^«^ That for a Penfioo 
•« JdRrfo- ^y P«fc«P»w,> Remedy fliaH bo only at the 
bttiMs Oma. v-omnwn Lay ; And there^ the Reports 

ermatoraj^rffofit, i ^rf.^^, fiutaftww^ 

wards 
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fvards it vt» rtioiwA by Keeling and Jwif- 
dmf Jufticcs, That Penfions by Prefcriptioii) 
iw^ be fued for in the Spiritual or Tcflipo- 
ral Court) ae the Bledionof the Party ; and 
aitho^ in the Cafe then before them, the 
Fn^rrption was denied ^ yet they would 
notjpint a Prohibition. See z Keh. 439^. 
8os. knd X Vent 3. and vet after all this, it 
was lieki, That altbougn a Suit may be in 
the Spiritual Court for a Penflon, by Pre-* 
faction, yet if it be denied to be Time 
OQt of Mind, ^c. a Prohibitioji flmH go, for 
that the Pnefcription Cball be tried; by the 
Temporal Courts. See i Vent z6s, and ik. 
lao. 3 Keh. s^f^* f i^ afrie^ Chap. SJ And 
feeing (f%y« he) That by the laid Statute 
Ciitcumff. aga$isy Prefcriptions for Payment 
of Mortuaries and Penfions are triable and 
decenninable in the Spiritual Courts, and this 
hadi been owned and allowed by ijev^aj 
Jud^nents in the TempMal Courts, and 
Opinions of the Judges; it wiH be difficult 
to apprehehd the Reafon why a Mfidtfs De- Nou;oneVif^ 
cmanH may not be tried alfo in the Spiri- fbljS- 
tual Court, efpecially there being this Ar^ biu. i!c. 
tidealfatn the £iid Statute -of C/r^/o^i^)^. a^^Tbeycanmt 
gaPfs ; S'hat if a Parfin demand of bis Pa^ '7 ^ >»7» 
riftdMMy Oblatiens^ or JftJbes due and^ accti- ^2rm!lJ7 
fiomedy the Spiritual Jitdge Jhall ba^a Power cufom^'^ 
to take Knowledge dr Conuzance^ netwitb^ > 
ftgm^^ tbe King^s PrehibHion 5 and as agree- 
ing hereiwitby ^e cites 13 Coke^ the Cafe of . 
MsdUs De6i$mndii z Keb* i^i^.wA %oz. zn^^ 
X Viaar. 3. yet he ^erwards obn&fles^ thab 
later Opinions of tbe King's Courts have 
been to the cmcAty j and thtt wherever 
s ^ the 



j^e Cuftom h« been deoieci^. a ProhUsstiSi 
Jias gone. Sec i Ventr. 120^ z^^^j'^^^ilM. 
41. 3 Kek 523, 527, 5«2. .,q 

But after this be goes on to ob&rve^tTbat 
in the fame Article concerning Tidiie^^^ 
the faid Statute, it is ordained, fbafifwj 
.Parfcu [ties againfi an(^& P^m fw TiXbesy 
greater or fmaller^ fo that thi fourth Pnrt-itf 
the Value of the Benefice be n^iemanieiy 4*^ 
Spiritual Judge Jhall have Pm0er to Ufhe 
BHmm tw^ Knowledge or Conuzanccy amoitbfiandingf^e 
FMffofiu Kings Prohibition ; and herewith (fays kcQ 
agrees 38 jB. 3. 6. whca^ *tis faid, if thfc 
,Right of Tithes come in Debate between 
two Spiritual Perfons, (3i. a« before Pag.^*>^ 
the Ecclefiaftical Court (hall have JurifiU- 
&ion, and to that end alfo quotes 13 Co. 39^. 
2 KdU. Abr. 308. N^ 2. and tUcbardkfh 
Saying, That the Books mak^ a Doubt Mrh«re 
Bftmen iU the Suit is between the Servant of the VB- 

P?«^ ^^ ^"^ ^^^ ^^^^^^ 3 but that it feem'dto 
^ him to be all one. HetUy 60* ^ - . r 

So (fays he) whai a Vicat? fued for l^tfies 
againft a Parfon appropriate (wfco was a Lay- 
man) in the Ecclefiaftical Qnirt for Tithei.rf 
Saffron, and alledged, That Time olIt7df 
Mind the Vicars have had Tithes of Saffiroa 
within that Pariih 5 and the Parfon ploadod^ 
^ That he, and his PredeceflEbrs, hgfd ufed^tli 

have Tithes of Hay and Corn of this Lanrt 
till within forty Years laft paft, when it 
was fowed with Saflfron ^ it was faid, . That 
no Prohibition fliall be granted to try tWs 
Cuftom, but it (hall be tried in the S^ritual 
Courts for that it is between the Parfoa ani 
the Vicar, ?khou|^ the Rtfmer was mado 

Party » 



r»»ty, for they imiy wdl Jud^ of it, knd 

t>£^he Coin{)€£ck>n: And that this very 

Point was adjudged between Hunt and Bttjh 

^^t>El: dud that the Party fliould have a 

^onfoitation. See (/(^itfi^. 149. 2 Roll Ahr. 

V So when the. Faribn of Great fakeubam q^ Popfim 
brought an A&ion of Trefpafs againft the claims a For^ 
Parfon of Hattningion^ and the Queftion fion ef Tttbes 
-wras. If the Parfon of one Parifli claim by p^^^' 
•Prefcription a Portion of Tithes out of the ^^'* * 
sParifh of another, whether the Spiritual 
Court ihall have Jurifdidtion for the Trial 
of it ? The Opinion of the whole 0>urt 
was, that it ihould, becaufe the Matter £s 
betwti^t two Spiritual Perfons, and concern- 
itig the Right of Tithes. See i Leon 59. 
t. Kail. Abf. jfo. N« ±. See alfo 35 H. 6. 
^. and Bro. Jutifd. 3. where in Trefpafs 
for taking of Tithesj^ the Defendant claimed 
them as Parfon, and within his Parifli; and 
the Plaintiff pi^feribed, that he, and his 
Predece(Ibrs, Vicars there, have had the 
Tithes of that Place Timeout of Mind, ^c. 
iA^nd'tfa^ Opinkm of the Court was, that 
the Debate being between the Vicar and the 
l^rfon, who are Spiritual Perfons, they may 
^ntA try the Right of Tithes, and ouft the 
vCbteporal Courts of the Jurifdidion there- 
6fi* See alfo hBd. 4. 3. 22 E 4. 23, 24. and 
31 H. 6. II. between a Parfon and the Ser-i 
vant of another Parfon, and 7 H 7. 35. alfo 
iS H. 6. 39. b. between a Parfon and a Par- 
fon*s Tttiant, in Trefpafs, where the Lay- 
Aiasi iet forth his Title as Tenant, and plead- 
^ to the JunfdiAion of the Covrt^ and by q^j^a^j^a^, 
r 4 Qafcolgny ^ 
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Gafco^ the Suit fiiall be in^ the Spiricild 
Court, becaufe the Right of Tkhes fliallbe 
tried only in the Spiritual Goiut betwitt 
Spiritual PerfonS) (but in thefe Cafes one 
Party was a Layman ; ergo ^ktre) fee alfo 
zBulft. 1ST' 2 Roll. j4br. iio. N^. i, 2^.4, 
, ,, 6. Godb. G&fbam v. Coope^j 3 Cro. 136. yir, 
. and J06. I Leoft 94. and iz8. iViy 147, 8?^: 
iWy PwWi. And in Regard, the Words of the iOd 
^'T^-*^ Statute, Circumffe&e agatisy as to thta Poiite 
S A«i!Lwfi only are, If any Par [on d^b fue againft m- 
Spiritual Per- t^hcr Porfw for Tithes greyer or fmaUer^ fo 
fitu,W.6io. that the fourth P^rf , &c. fupra.— and fo on- 
ly gives the Spiritual Court Cognizance of 
the Right of Tithcis, and not of Preicripd- 
ons exprefly ; and yet by the Judgments w- 
kting to this Matter, both ancient and nlo- 
dern, die Spiritual Courts Imve been flow- 
ed to try and finally determine the Right of 
Tithes between Spiritual Pbrfons, though 
they ground their Titles upon Prefcriptioh, 
C^s for the moi): part they muft) and fo 
try the Prefcription. Yet my Lord Coke 
i[ays, That the Reafbn why Prohibitions ate 
not granted in Suits', between ^iritual Per- 
sons, aji between Parfon and Vicar, is becaufe 
the Mo(hts fuggelled to be paid, comes npt 
in Queftion, but only the Right of Tithes, 
to which of the SpititualPerfons tl^ do 
belong ; fee z Bulftn i jf8. But (fays »C) 
other Words in the fame Statute are. If a 
Parfon demands of bis Parifliionersy Oblations 
or Tithes due and accuftomed^ Q. e. due either 
in Kind or by Cuftom) the Spiritml Jtfdge 
/hall have Power to take Knowledge^ &c. and 
. io feem more ?xprefly to give them Trial 
4 of 
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ic^a Cuftam or Frefcription for Tithes, (^viz. 

m} Modus Bffsmattdi^ timn the. former W 
405 vhkh.^We the Trial of the Right of 
S'tthes betwixt Spiritual Men to that Court. 

Yet notwithftanding all that is before TkeLa^ and 
Said^ ahd all the Cafes cited by Mr. /^. to PraBic^hete^ 
the contrary, both the Law and Pradiceis '^f^^r 
MOW fettled in this Point, vi%. That if a \^t\wi Ue 
Midm Decimmii be fued for in the £ccle» when a Mo* 
finical Courts, a Prohibition lies to flop <*»; w^wrf. 
the Trial of it there, if the Modus be d&. £, Jj^^ 

-nicd. And the Reafon given is. That this ^^* 
b done not for that the Spiritual Court 
wants Jurifdi6bion, but in Regard of the 
Notion ^eir Law has of a Cufiom, Sc. dii^ 
ferent from what our Law has, (and £> of 
ihrefcription) and feeing every Modus is dye 
-by Cuftom, \t is the Common Law only 

f that can determine, what Time and Ufage 
Hirkh us, ihall be fufficient to (Create fuch 

^ Cuftom, which muft be Time beyond all 
Memory to the contrary^ wheteas by their 
Law, fometimes ten Years, and fometimes 
twenty, thirty or forty, they will adjudge 
filfiicient to create a Cuftom. % Keb, s^l- 

'..'. Alfo Prohibitions in fuch Cafes are not 
granted, for that the Spiritual Court h^lth 

/not a Jurifdii9aon of the Matter, but in Re- 
fped to the Trial of the Cuftom in Quefti- 

; on, which is to be by our Law only; and 
if on the Trial it be found for the ModttSy 
the Proceedings ftiall go on in the Spiritual 
Court ; and if foimd agaihft the Modus^ the 

1 Prohibition ihall ftand. 

But 
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: But though it ftiould be granted. That a 
Parfon mary fuc in the Ecdefibffi^af G<mi^ 
for a Modus D^cimandi originailjr, or fo^ 
Money or other Thing payable by C^otir^ 
in Lieu of Tithes, or for Things not in thcli* 
Nature Tithable 3 and though it flicukl hi 
admitted, That a Modus may be exasnined 
and determined there, when the Libel Is 
grounded thereon ^ (neither of which is 
tarue) yet if the Proprietor of the Tithei* 
of a Parifti fues in the Spiritual Court for 
Tithes in Kind of Lands difcharged there* 
of, by Prefcription, &c. and the Defendant 
doth alledge the Cuftom or Prefcription, Be 
modo Decimandiy ^c. in Bar, in fuch Cafe, 
even the Ovitiam admit, That the Cuftom 
or Prefcription fhall not be tried and deter- 
mined before the Judge Ecclefiaftical, but 
a Prohibition- lies to try the fame at thb 
Common Law 5 for that the Suit was nor 
originally fot ^ Mddus^ but for the Tithes 
in Kind of Lands, which by Modus or Pre^"^ 
icription are difcharged from th6 Payttient 
of Tithes. 

And in fiich Cafe, to ftie -fer Tithes in 
Kind is prohibited by this eicprcfs Pr^Tt^f/^,- 
in the Stat. 2, 3 Ed, 6. -^/a. Provided aU 
ixutys^ &c. That no P^fon Jhalt bejked^ or 0* 
tberwife compelled to yields give or fay any 
Manner of tithes for any Manors^ LandSy 
tenements or Hereditaments^ which by the 
Laws and Statutes of this Kealm^ or hf any' 
Privilege or Prefcription are not chargeable wftih' 
the Payment of any fticb f^tbes, or that be dif^ ' 
charged by any Compfition Real, &c. Vide 
ante. - -' 

And 



_ An4 ^Iw^yS' when an Ad of Parliament ^W^^Cjih 
r^llraifl9 or. prohibits, or limits any Courts ^^/j^X 
€^<^ be it X^mporal ar Spiritual, if the -^^^1,1,^^ ^ 
SMt^e .be pot obeyed (or obferved) a ProhUfiiiom 
iPrc^ibitio^ lies. ' .Of this feveral Inftances ^'^* 
are (given by the Judges in the Cafe De 
fMda Decimandiy 13 Co. 12 ^ 37. and by 
JOodderidge in Harding and Gaflin^s Cafe, 
3 JBir^ 241. and fo if a Biibop, or his Far* 
mer (who (hall alfo have the Privilege, Prohibitions in 
and the like, of the King's Fanner) doth g^iiSlidr 
fuggeft. That a Suit is in the £cclefiaftical m^m*Dc^* 
Court for Tithes in Kind, whereas the Lands cimandi, and 
are difcharged by a Prefcription De non 
Decitnando^ a Prohibition lies by Virtue of 
the faid Prohibitory Claufe. See 2 Co. 44. 
The Bilhop of IVinchefter's Cafe. 

And not only in the fmd Cafes of a 
Difcharge of Tithes, but alfq in Cafes of Cmpofitiont 
a Compofition Real, which in its Nature * 
is but a Modus Dmmandi by Prefcription, a 
Prohibition lies by the expre& Words of the 
Statutes fnpra. 

But upon this Head Mr. IV. is again ve«- 
ry warm, and ftrenuoufly atgues again!): 
Prohibitions in Cafes de tnodo Decimandij 
(though what he. fays is chiefly taken irom 
Sir Thomas PJdley^ in his View of the a/^. w//-ir- 
Civil and Ecdefiaftical Laws, pa. 181, ^e. gumwu 
and the Argument of Bacon^ Solicitor Ge- 
neral, who (in that extrajudicial Caufe de 
ftipifo pecitnandi^ heard before the King and 
Council, ^Jac(/bi\^ argued oft bdi^f of 
the Biihops and Clergy, againft the Judges 
and the Common Law ; and Note his en- 
tire Argument thereon may be formed thus : 

' That 
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That though 
. a Frohibstlon 
iies where 
Lands are £/• 
tharged^ 8cc. 
ut mpra, yet 
Hon lequitur, 



thath^esio 
fry an aecef" 
firy Moduty 



Where the 
Xtthes are ex- 
tifiBj the Mo- 
dus cannot ie 
accejfory. 



That theEccleCaftical Court has the prt^ 
Conufance of Tithes, and tht^ Arccflbricyl 
That a Modia Decimandi is dependant 011^ 
and acceflbry to Tithes 5 ^JP%<> a M6M 
ought to be tried in the Temporal Court. 

Fot though (fays he) it be true, Tfiat 
where the original Suit is for T?thes in Kfwl 
of fuch Lands as are abfolutdy difchargetl 
by Aft of Parliament, Prefdription or oSm- 
pofition Real, a Prohibition lies by Force 
of the faid prohibitory Clatrfe, fupra : Tct 
it does not from thence f611bw. That If 
Titlies in Kind are fued for of Lands, wh'wS 
are not difcharged by any of thofe Means^ 
and the Defendant alledges a M&das Deci- 
mandi^ which relates to me Manner or Cif- 
cumftances of paying fome particular Tithes 
of fiich Lands only, that a Prohibition lies 
tp try fuch a Modus ^t the Common Law. 
For in the firft Cafe the Lands themfelvcs 
are difcharged of the Pajrment of Tithes, 
(by Stat.) and fo the original Suit is (ex- 
prefly) prohibited by the Claufe fnpray but 
in the laftef Cafe, the Lahds are Tithable 3 
and therfefbre the original Suit for Tithits in 
Kmd (in the Ecclefiaftical Court) is war- 
ranted by the Statutes cited ante, 

Alfo in the former Cafe the Plea of a 
Modfis Decimandi cannot be faid acceflbiy 
to the Right of Tithed, becaufe the Tithes 
are extinft, and the Modus is tht brily Thin* 
with which the LSnd is chargeable ^ and 
therefore by the Claufe 'y?/pr^, (which is in. 
the Negative) the Principal, viz: the TTithcs * 
(a Non-emity) are not to* be fued for thfcre. ' 

And' 



Jliid fo the &ule 91^^ wim. the Mcclefiaftkat Sm^cmUhs 
Court Ml. Jup^^W o£ the Principal, it ^^^^^\^ 
Ihallnotof the Acce^ry, cannot hold Place. TefforyTo^ 
Sut in the later Cafe, the ikb^ishMt an Ac- Noa-cntiryr 
ceflbry to the Right of Tithes, and the Rea- 
fbos given by the Judges in the (aid Cafe De 
moda Decimamdi are not applicable to it ^ for 
bere the. Titbes in Kind of the Land are not 
abfolutely * extini^., For, fuppofe the Cafe *r« thy an^ 
ta, bc^ That ixiihen Lands are town. Tithes of ^ ^ ^refcfip^ 
Corn are to be paid in Kind^ when they are ;;jj^ ^^"^ 
Slowed, of ti^y s when depaftured, of the 
Stock s and yet for fome of thefe Tit;hes a 
Moius^ as to the Manner of Tithing, is fug«. 
gefted, and not for. the reft ^ as th^t the 8m 
Sheaf, Shock or Cock Ihall be paid infkead 
of the Tenth; that thQ Tenth of the 
Cheefe made betwixt ce):t^in. Days ihall 
be paid for the Milk . of Cows ^ 2. fqr a; 
Lamb, Pig, ^c In thefe Cafes the Lands, 
are f not difcharged of Tithes . in Kind» t Nou, thh h 
but only a Recompence comes in the Place; ^*'^^J[^^^ ^f 
of a particular Tithe by Prefcription, or a l^^^^^^^ 
Frefcriptipn doth dire& the Circumiknces /^^j ^2^ ^^j,. 
or Manner of paying the "^^^ ^" Jj^d '^traty, 
, as that the Tithe of young Be^fts ihall be 
paid at a certain Age, thoug^i unc^pable of 
living then without a Dam, €^c. Now (fays 
h^) in thefe Cafes when the Tithes of Lands 
are not extini^ but the Lands are charge-, 
able therewith, it feems to be * out of the ^^<»f they are 
prohibitory ChiScfupra. And the Principal^ vUdsQ^ 
viz. the Kight of ittbes remains of J£ccleiia- ^fitions^Rc- 
ftical Cogmzance^ and that by Force of the «1| Qpir. 
fame Statute (^quod negandum e&y And fo 
^ Modus that comes in by Allegation, and 
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fiiif M^iis dependant thereupQiS ij^accdlbrjr ^k^f^ 
dus/f^^. tonto, and being fo acceflbi^ .Is alfo PJT.tt^ 
rfi«// ^^T^B* f^"^^ J^*fdi<9:iQn. And (fays he) tlii5,.w|p 
4atff9fy. not denied to be the Rule ox Iraw hyp^ 
Temporal Judges, when i|: yras u^ed b^ 
the Civilians in the (extraiudiqial) Cafe, y^ 
^f ^ of Lands abfoluteiy diicharged of Ti;ms 
in Kind, and endeavoured to be proved^^iy 
£i7ftff/, Solicitor General, who was on raer 
iTott. Part of the Clergy, from foveral Authodties, 
only they did not ebme up v> the Cafe then 
under Debate j ia which . . , .. by Reafbn df 
the faid Claufe, they had not Cognizances 
of the Right of Tithes in Kind, but oi>}y 
Procfsib^etf^ of the Modus Decimandi. The Amhorid^ 
RcinT vouched b^ Bacon to pr6ve the Rule yijfri, 
were i RiV. g. 4. tha 0|>inion of Hi^fj^ 
That when dbe Origina) ought to begin ^11 
the Spiritual Court, and aj^erwaifds^ a Thing 
comes in lilue, which is triab^ jn pur Mw, 
yet it (hall be tried by theirlji^aw jaiif one 
lues for a Horfe devifed to bi|B^ and: t^c 
Defendartt fays that the Devifof gave 0* 
him the faid Horfe, this (ball be tari^ there. 
And the Reg. 57, j8. If a Man be condemn^ 
ed in Expcnces in the Spiritual .Court for 
laying violent Hands on a Clerk, and af- 
terwards the Defendant pays the Cofts, ^n^ 
gets an Acquittance, and yet the Plaint 
fues him againft the Acquittance for the 
Cofts, and he obtains a Prohibition, ,% 
that Acquittances and Deeds are to be. de^ 
Jtermined by our Law, yet he fliaU have^a 
Confultation, becattfe the Frincipiai bekn|i|p 
to them. CButnpte, they miscftfttrocetd thpfifi' 
in according to the Rules of tfioGpnoiii^' 
^^ v-* Law, 



iaw. ' 5 S j^; 'j'/^ip That 'the' Rig^t of Tithei Jfar*. • .. . 
'ief-ioeen two S^'iriiu'at Perfom fhall be deter- ^*?!*,*«^ 
jjimcd in the^ Ecclef,aftjcal Coutl And i^t^^ . 
Ed.i. 0. Where the Right of Tkhes, comes twoCiersj- 
iii Debate !)etween ^twa Spiritual Perfons, men. 
tbe one elaimnig' the Tithes as of Common 
TR,ight WithiH' his Paritfi, and the x)thet.ciaimr 
'iiig^tobie difchargcd by Real CompofitidnV 
the £ctle|iaftical Cbiurt ihall have Jtirif- 
didion of it. CBut this feems firoyided a- 
gainft by iii^'^UujCe fupfa^ er^o ^i^re.^ .... 

' -Tdr which 'Wa^ be added fon\e modern Suits h the 
'Cafes, as. If a l^uit be ih the Spiiritual Court Spiritual . 
yot a ilfci«i p^cim^% and the pefeddant g^JJ/'^ ^^ 
'^le^ds payment, this fiiall be tjried there 
^they aflowing &cH l^opT of the i?ayment 
if is iufficient at Common LaW) for that 
4he original Stilt was well commenced with 
^them. Gb/ltngtsxA HarcUng, Hoi?. $ij^. 2R0//. . . 

<^j4pr. sps^/i^^jstnd , i.RplL Kepi i^z. \' , 

' Sorip Jr<JWbitioh.OiaIi be to a tibel for 
i'itbes there/ qn fnggefting a Gifant by P%- 
"t€nt,'*which is cognizabJe at Cdhunon La>y, s 
Becaufe.tlie Spiritual Court has Cognizance 
dF tfte Principah See Cumherba. 29. And ; 
yet they cannot fry a itfoi^i or Prefcription 
there,;, thfcfugh the original Suit bp for z Mh 
[(kiSy becaufc t'heir Rules ot Prefcfiption 
ifififer from* ours, ilid^ 4^7. But if the Que- 
•ffion be.only Payment, or Non-payment^ 
l£hey may proceed, f^de ibid. ^ , , , . 
; So if sr Man fue for a Legacy there, and i^ay try coir 
^WDefeifdant pl^ds a Releafe in Bar,,which laterally Rt- 
Udeni^a by the Plaintiff; this fhalL he tried '^"/"-i 
i^ere,and no Prohibition Jhatt be eranted,^ 
fc** that this is' a' Matter arifing ^om an 
'> tf b i original 
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original Caufe, of w^ich tjiey have,. 
Jurifdidion. See Hob. 2SSr, ^nd .2 '* 



Ahr. 307. N^. 14. ' i 

So if an Adminiftratdr fUe iFor a' Lega^ 
due to the Teftator, in that Court, add 
the Defendant pleads the Keleafe of tl^ 
Teftator in Bar, and the PlaihtifF wpl '^vohi 
Idioj. it, for that his Teftatbr was' an Id^oit^ th^ 

Ideocy it is faid (hall be fried there, and no 
Prohibition fhall be granted, for that they 
have JurrfdiAion of the Dr}ricipal ikattef. 

Simopy, So if a 'Parfon fues in ffiaP Court, 'and 

the Defendant pleads that the Plaintiff was 
prefcnted upon a Simoniacal Contraft a- 
gainft the Stat. 31 ^//z. this fliall be m'ed 
there, for that they have Jurifdi<aion ofth^ 
original Matter. See z fi&U. Air. \oi^ 

N^i<s. ' . ■ ; -^^•' 

W. 624, tf 2 J, After which he adds two Cafes^ ^/ss: Rtf- 
&c. hernh Cafe and BilUrh Cafe, with the Argu- 

ments, Opinions, Objedtions and Refolutldns 
delivered in thofe Cafes, as they are at laige 
reported in izCoke 6$. and 2 Cto. 26$^.*'^ 
which I refer the Reader, and then adds, ^ 
So it hath been alfo held. That where a 
hST& VI- Parfon fued upon the Stat. o( z e i EiX 
dc infra. f^T the double Value, for riot fettihg forth 
of Tithes, and the Defendant, to have | 
Prohibition, furmifed that he fet them fet^ 
and that they would not admit the Prdof 
thereof by one Witnefs, yet no Prohibit;ldA[ 
lies,' for that they have Coghizaiice orthQ 
Matter.:,:^ He?//. Abr. 299/'^ ' * ''' ^ 

And then aeain urges thd extrajudftja 
Refolutidn of the Jud^^s, 4 Jac. i.' bcM^^ 

mentioned, 



Mentioned/ That if the Quettiort be upon 
r^yment or fcttinjg out of^ithes, or. upon 
Proof of 4 jLegacy or Marriage, or fuch 
|tkd fnadents, it was to be left to their Law, 
though the 'Kartv has but one Witnefs. 
But ^whei^e th^ IVla^tter is not determinable 
in the Bcclefiaftical Court,, there lies a Pro- 
hibition, cither upon or without fuch a Sur- 
mife. Set zjnjf. 608. and wonders the Law 
is not fettled as he would have it. 

But he admits. That the very next Term, Nde. 
after the Judges had fo given their Opihi- ^roHbuiwis 
on, (for it cannot be efteemed a Rcfolu-{^%^^f'i" 
tion, as he calls it) the Proof of the Re- ll^wuntfu 
. vocation of a Will by one Witnefs being 
refVifed by the Ecclefiaftical Court, the 
Court of King's Bench granted a Prohibi- 
tion for that very Reafon, which doubt- 
lefs was confonant to Law, and agreeable 
to many fcwrmer and later Refolutions. See 
Teh. 92. ' 

Alfo that in Bci'fief Term, 41 i^li%^ a Pro- 
hibition had been obtained upon a Surmife, 
Thap whereas a Parfon had fued in the Spi- 
ritual Court for the Tithes of Pigeons, the 
Defendant there pleaded he had paid the 
(kid Tithes, and proved it by one Witnefs, 
and that Court would not allow of the 
Prooir without two Witnefles; and the Pro- 
iSibitioifji was affirmed gn Debate. See Moor 

/.So.a Prohibition was granted for the Tame 
Caufe upon a Suit there for the Tithed of 
ILaj^ibs. Metley9l. dnd fo held hy Dcdie^ 
r«&f* &c. in Qqflff^ and Hardin^^ 'Cz^e. 
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3 Malf Hh apd fii r»(ai^ i«ice in OMdr- 
other Cafes, ; ,, . . , . '.' .. .' 

9tiiA*na0 And whsen a S^ggeftion jva^ Tl^« the 

?^g^/*. Tithes by a L^e from the Parfen.ofwIdU 
derDatc,thanth8f the Plaintiff cbUincd th«m 
fcy, who fued haii there, by Fpitq.trf" alfacer 
Leafe from the famq Pgrforij fo tiw t^ 
Queftion ^,a$, which of the. two. Leafi^ 
Ihould be preferred ? a Probibiric«i w^^ a- 
warded. And though Croke held that a C<W- 
lultation Should be granted upo» the Au- 
thority of |R. 3.4. before .cited. Thai; 
where jhe Spiritual Court hath Jurifdiiftjoq 
of the Principal, there, if an accefllory come 
fCor happens) which is niable at the Com- 
mon Law, that alfo fhall be tried tbei« • 
yet Coke faid. That in one Futter'sr Cafe 
C^'^re if not FftJIer's Ca^ aatt') there was 
a Suit in the Spiritual Court for Tithes, anj 
Title made by the Grant of thf Redory, 
and the other made Title by a fonp^r 
prant, and a Prohibition was granted. Ami 
yet he acr?ed i Jl. 3.4. to be Law, unlcfettec 
4>|)iTitual Law diffefsffom our Law; a« t^i^ 
Law is that a Gift of Goods is not goad 
without Tradition ; but otherwjie it is at opr 
:i.awi and Dodder^4gf Ikid, that the Prin- 
cipal Matter her^ was the Leafe, vfhick is 
Temporal and not Spiritual,, an^ therefoie 
w not withm the Rule of i R. 5. 4. But 
true .It is. That if the origjnal be SwrituaL 

1 4,4 wH*f then, the ac^eflbry fliall be tried thSe aiS i 

hhiSpiritifalt ■ S'"*'**«t. Who alfo faid, Th* if a Mtn 
vr due juri mal^ ^Title in the Spiritual Court, by 



4?oroe of a Leaffe of (the Proprietor of Ti Aes, 
and the Defendant^ deny the Leafe^ a Pro- 
ilibition (hiAl bi^ granted^ (inft^ng) as it 
'ftems, 72tilff y» itfiatt in a Modus Deciman- 
4Si^iBolme the Modus is denied; for a Modus 
40 ait Cafos ides fupofo a prior Grant y tr 
^CBmpcfifiw Real i ivbicb is property cognixoNe 
ntCommmLai0j and in that Cafe, riotwittv- 
ftandiilg the Opinion of Doideridge^ and 
€lolLe*i ConcelSoas, (which are certainly 
Miiconceived) a Prohibition was granted 
-per Cur. i KtJl R. 6i. 

So a Prohibition was pray'd tq the Spi- y^^^^ ^ 

ttitual Court on a Suggeftion, That the Tri- Lett^tPa- 

"^l of ail Letters Patent and Grants of the tent mttob§. 

King ought to be at the Common Law, aiid 2rW tben^ 

riKlt in the EeclefiafHcal Court ^ and that the 

Odefendam had liberd in that Court againfl: 

'^le PiaintifTfor Tithes ; and that his Title 

^lo rfie faid Tithes was by the Ring's Let^ 

-tjers Patet^t, whereas the Plaintiff (whq 

sprayed the faid Prohibition) had a more anr 

ttent Right to the faid Tithes by other 

fbrmer Letters Patent of the King; but 

:^ Libe! in the Spiritual Court, in this 

^afe, was only m the Common Forni, w%. 

-^at he was Proprietor of the Tithes, withn 

^lit nteiking any other Tirtr 5 but upon the 

'Proceeding, the Title did appear to be by 

it^tdrs Pateitf on both Sides : And by 

f^tby Ch. ^^^. znA WtnOtHim and CbarUon 

ejjiftices, a Prohibition wais granted, fiMrthat^ 

.^i*te Bcdefiaftifcal Court tihall nOt Try the 

^^V^lidfty of L^tter^ Patent. Af/^r. S4. Car. 1, 
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Indeed, in that Cafe Levinl^n^^^^ < 

crarv Opiciian^ and argued; iT}ha$^ the Sdk 

in tne Ecclefiaftical Court was only gcounS- 

ed on the Tort in fubftraAing xbe: Titlua^ 

and if the Title comes in Qoeftkni, theft 

^tis only as an Incident, aud in Suits at.fbm^ 

Ncte ; this adr vum Law for ^tbesj the Debtor dtim is gate^ 

mits Suits at ral as Prapri^OTy witbaut Jbrnvistg^anj S'Mkm 

^mjmnLam f^^ Declarotm. And when the Idtindama 

Jar Tithes. ^ ^^ g^.^ j^ Spiritual, andrTemporai Maii 

ter comes incidently in QueftHm, the £cde^ 

fiaftical Court fliall try the Temporal Mali 

ter; fo as they proceed therein, according 

to the Temporal Lav? 9 but wh^n they pn>- 

ceed in a Temporal Matter, contrary to the 

Courfe, (or Pra(9:ice)of the Temporal Law, 

then thev (hall be prohibited, and not be^ 

Vide Rcgr. fore. , Tnat iz Co. 6jf. la Role i« cited cm 

37> 5^* of ti[ie R.egr.%fi)dmn eft co«fimamRa$i(mij^d 

cpgnitio AcctffarH in Otria CUmftiamtatis im^ 

pediatur ubi a^nitio Princifalis pettinet ad 

Forum Ectlefi^ktm^ and. cited i R. 3. 4. 

ta fuproj and 12 G?. 165 and 66, Fuller and. 

H^iitebead's Cafe: And that they (hall pry 

the Validity of iivery, M^hich comes ind*^ 

Note ; "tis n^ dently in Quejftion between two Gnmteescf 

Grant fans ^ Rcftory 5 and 3 Cto. 466. Nefton vctt 

,j^iwry. ;^rp, /Twas ^ricd there^ if one tak^ on a 

Capias ukagaUMj five Years after the Judg* 

ment, Ihallbein Execution for thcPatty, and: 

3 Gros 788^. Xaker v. Rofesj they tried die 

Validity x>£an A& of ParHament for a. Paiv 

don, which came incidently ^tre^C^mtfi 

the Ca£e> and Siatt. 24 Carr.z.-^ Sv. WiiHam 

Jiixon v. Loxi Myrmy wheiijeL a Mortgag^i 
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hia^ of a ILdftdry; provUled that 

Ssfimkim JUyment;' a Ddbolt Mras madfo^ 
^nd iby na Aft of Parliament the-Risftovy 
2VRaf take^' oot of > one Sfory^^ a Trafteef and 
vefted in Sir Wittiam Jnston^ who before any 
ISxmyi fucd fertheTidies of the Redor^ 
in that Gour^ and' they Sentenced, That 
be.could ix>tj; and a Prohibition wa$ denied 
for that at Common (Law^ one ^an'^ tpaiii^ 
tain an Ajfiam of Debt for the Tithes^ be;* 
fere EvkXTfy or a Recovery of the Redory. 
See* 3 Lw.^ *fy* But^^^r^ what heed of ^a 
Prohihidon in that, Cafe, when it appear! 
the Spincual Court had difinift the Suit 
there. 

Note ; the precedent Cafes are veiy par- 

^Uy related by Mr. ^. and' therefore are 

hare taken from the Books tfaemfelves ; aft^ 

.this, he proceeds to cite theioHowing Cafe% 

ftom z RoM. jibr. 3Ci6j 307, 308, viz. 

If a Parfon leaies all the Tithes of hk 
Benefice to one Parifhioner, and after fues 
hixafor bis cam S^besj no Prc^ibition ihaR 
be granted ; for this Leafo is a good Di& 
dbargetbere. 8 £. 4. i/^per Q^oheyfei^u^pre - 
JjthfittH* 

». If a^aiibn compounds with a Pariihioner. other Cafa 
&n: his Titb», and grants them by Ht^ whttth Pro- 
to him for a certain Sum by the Year, ac^ hihUums Mot 
cofidinsto the Agreement, and afterwards. '• '^'''^ 
fues.t£e Parifltioner in the Bcclcfiaftical 
Gcurt for the Tithes in Kind ; yet no Pro* 
hifaition fliall be granted upon titts' Difcharge 
by I>«ed; for they may wwrft.Try it, havmg^ 
^o^ufance of the Principal : Rcfolved Paf. 

16 Jot. I. 



%6faf. I. i?.JL and a Arohit^tio^ '^fifi^ 
was tb^e denied. Biit befiirel^isri^tHi^^a^ 
trary had been rrfolved fik* l3ie CbtaNSh^ 
fyahrly^ and fo it has beein^^KVcr^ ^idli 
fincc ; and the Law i$ now iSkken <:l€arly 
contraiy. •' •;. .- -^■••i'-^ 

If ii PaHbn leafe by Deed the Tkh^ bf 
bis Parifli, and after ffiesforehe T^beiiA 
the Spiritttal Court, and there this Leafe% 
|rieaded, where the Qiwfticm betwixt them 
h, whether the Tidies of all the Pari Aj w 
^ fome fxurticvAar Things ate Let ; yeritd 
Prohibition lies, for that the)r have Ccgnfe- 
zance of the Original^ aad they ott^^ 
take Advice of them that be learned in tfae 
Common Law for their DireAion, as cte 
Judges of the Common Law pil^e Advice oF 
them : ^ut if they judge contrary to tbfc 
Common Law, a Frohibi^on lies after S^n^. 
fence. Micb. 13, Car. i. Dr. Pockiinff^ 
and Sir. -t~: St. John. 2 KM. ^. 30*^ 
•J07. •.'•.- 

So if ^. tfa^ Parfoii of A fiaes for Tithes 
in the Spiritual Court againft h. who ^Veails 
-a Leafe for Tears made to him by the Far- 
fon $ and the Parfon Replies, That be ivas 
non-refident, and abfent by the fpd^e 4f' 
Eighty Bays, and more, in fuch a YeaS, 
{^r. froita his Benefice, by which the Leiife 
^ became void ^ no Prohibition liei upoti thl^ 

Plea, altho^ it be grounded on the Staftt^t^ 
\%E^. and cho' it be objeded, that ^ 
Judge of the Spiritual Court iHali not 6^ 
the fixpoiition of a Stwite; yet t^ets^tt 
|hey hive Jurlfdidicm of the OrigMflA 



^flmfe, tb«y ftftllMye Power to try that 
t w\^h is MwSkty mfmg thereupon. HiiL 

J »4;jG^4:rji.r A vR. JKr. liimtas Lucy vcrf, 

J . 7iA. Sjtraage PJ«a, that charges himfelf -^t w/i 

with a Crime, y^:, in Order to take Advantage ^^Jl^^^ 
5 Wf* it, which .will not l>c permito^d by either vWo'TnfiV. 
; <Caiion, CivH, or Coomioii Law, and there- 
I SfXt I doid^t tbit Cafe is Miftaken 9; gm^ if 
J jrightly Reported? it can n^ake little to the 
J FurpcHe for which it is brought, feeing by 
^ Plei( the Leafe i^confefsM, and no Que^ 
^iofi can arife upon the A& ; for he charges 
^ himfelfwith^^aCrtme, of which he fhall take 
^ |K> Advantage ; and lb the A€t cannot be 
4fawn in Queilian : Which Anfwer either 
lA the Whole, or in Part, may extend to 
many of his Cafes before recited 9 and as to 
tl^e R.eft» many of them will be found en 
Snamuiation to be adjudged dirc^y contra- 
ry to the Point he urges thQm f<yr ^ and ma* 
ny others are by |iim gro£sly Mifreporred, 
fir Mifreprefented \ And yet he concludes, 
(^with Ailuranee) thus. 

. Thefe Cafc« (erve to prove. That, if up- j^. w,s hfr 
.QQ a Suit for Tithes in Kind, a Leafe be fMkMl Cm: 
plea<ied, and denied, the Validity thereof is ^'*^«^i- 
r^ hp tried m the Eoclefiaftical dourt ; and 
alfe are in Proof of that Rule of Lav^, (as 
he, calls it) Tlu^: ^hen the Ecclefiaftical 
jQcHirt hath Jutifdidion of the Principal, it 
Imh alfo Jurifdi&ion of the Acceflbry, tho' 
jTMh Acceflbry be otherwife of Temporal 
I C€)gfiii»nce : Frqm.all which (fays /he) we 
: :miiy conclude. That the Law formerly wa^ 
! Mkeil to be, or at^' leaft no Tudgxnents, or 
* ^ ' - ^^ ^ ^ Refoli^^^ 
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TUi is fMtfi Rcfolatkms were to the ainttaiy^ iThatif a 
fy Mr. w/s Suit be for Tithes in Kind <not Hxtinft liy 
^fi^Vf prefcription, o^ of Lands noi TJthe-ffcc) 
and a Prefcription, as to the Manner of reii-* 
dring fodi Tithes be fuggefted, and fo comes 
ki as AcceflSiry tipon the Suit^pr the Tftlici^ 
tho* it be to be granted^ that the *PriaI (tf 
a Frefcriptton is otherwife Tcihporat, and 
to be tried at Common Law; yet when\t 
comes in as an Acceflary only to the princi- 
pal Matter, of ^ich the Spiritual Conrt 
hath JurifdiAion, it is to be tried there, and 
po Prohibition lies ; aind as it has been be- 
fore Ihewed, That a Suit for a Ji^das Deci- 
mandi may ht well commenced in the Spi- 
ritualCourt f and that fuch Modus may be 
Ktf## Mi ^i^ there, as being purely Spiritual ; and that 
fi^e^t^ Fi' ^^ g^j^ ^^^ ^ brought for a JOodus in the. 
Temporal iGourt ; therefore if a Temporal- 
Matter coming in as an Acceflary, ihalt be 
tried in the Spiritual Court, much more fhalt 
^ ^dus Decimafidij which is of £ecIefia(U* 
cal Coenizance originally, be tried there,^ 
when that comes in as acceflbry only. 

Yet (he grants) when a Parfon 4lbelled 
in the Spiritual Court for the Tithe of Lambs^ 
\. and the Defendant, to have a Prohibition^ 
; ibggefted a Cuftom, That if one hath LamW 
, under the Number of Seven, he ou&ht to 
pay one Half-penny for every Lamb undef 
that Number, in lieu of all Tithcfi of Lambs ( 
ahd if he hid but Scven^ tiic Parfon fooufd 
have the 7th Lamb, and fhould pay 3 d. axijL 
if Eight, he fliould pay 2 d. and if Ten, t^ 
Parfon (hould have the loth Lamb; with/' 
oyt paying any Thing: JBt^r0y and ys^ff^ 
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Jbi4^, That ^he. CaaoQ.JUw is fi^ and ib :.' 

rieceived iti the ^Spiritual Courts and it is fur*' 
^nj^ed thut the. i^pi^itual Court allows^ of 
Iti. and there&r^ there needs not any Prp* 
'i^])ition/ But b^caufe it was alledged th^ 
it w^a Cukqm^ and that the Parfon would 
*iUy ^till the Teath did arife, a^^ refufed m 
accept according to ihe Cuftooi^ and that 
ixi the Spiritual Ccairt this Surniife was not 
allowed ^'j8r4i»/?0« and O-^ conceived tha( 
a prohibition was grantable y and lo Jones 
[^ndlSerkley agreed th^ it fliould be grant-; 
ed„ and that the Party might demur thereto^ 
if he, thought fit. i Cro. 403; 

^ Prom ail thefe feveraJl Cafes aod diffe^-^ 
rejp't .Opinjons of the Judges one may in- 
deed conclude 9 That the Law was verj^ 
i^4Cett:Ie4 in thefe. Matters in the Times of 
J^. 1, ^niCar. i . about granting J^rohibitiofis 
tq[^ th^ Ecc|e(iaftical Courts, in Cafe they 
tfkii upbathem totryapy^^ 
or, jefpfed Evideii^^ ^ which ,was ^Ibwa^l^ 
atXoihmon Law (which now they are ob^ 
%ed to. 4a in C^itfes of Wills,. 6^a by a late 
Statute) as PifooF By one Wiuiefsji. or the ' .\ 

lik^, -But j&nce that Tim^I takeit^ Q^J^> • - . 

ey^x M^ aflfert^ to ihe^^ontrary) ^fhflfip OAajL^ito 
C^ijurts havo b^en better Vegulatefl, and.kepf ^It^i^rfl 
iriore within tbeiy Boyods than formerly j ^^^^ ^^ ^^ 
axid thi$;chiefly by Means of Prphi^tiop$, won Law* 
wherpby they are compelled t^.i^bmitM§i;T 
t?r^ of Cuftom aad Prefcriptiony; if ^d^ni^ 
OT'contrpyerted there, to be,d^terminedtby 
Juries at liommpn , Law ^ .aii4 ¥> I^^J^f 
now caivi 3, .Matter ,of y^iOkomji w^cl]^ is^ 
priy^te Cqmmoii;. Law,^ he fteierqtined Jin 

\.;\''; " '" ' " * "" ' " '^aiiy 



any othef Maniifci* than by a Jttty'^ ©di^*. 
mon Law. ' - ' 

Q; if «/4(r« • If one be fttcd fov Tttbef h£ tafimfs vHi 
*«»j»««« TIthe-fite, tfad' plca'di a fitteeiptitya fbr'i 
ttM^M^ {pecial Marfnef of Thhmg, Vthidi ft i)6l 
tefufcd; (or if focd for a Modni' Hecinbmky 
briginilly pleading another i&jfw, dhrf liiJ 
Plea is bom fide ilfo^M^ ftatt iiirmTfe 
faffly a Kefufal of hi* Pica,, and for that 
Caufe only a ProhlBitlon Ibail be grantaifv 
the Ottfeftion is, Whcthef fiich Surmlfe of 
a Reftifal iiiay be trtveirfed? that is, wheh 
the Matter of Grotondof this P^ohibitibn 
is only, the Rcfufal. Ajnl it is faid, though 
the Temporal Courts will take NoriCe that 
MO Modus M allowed in this Spifitual C<^r^ 
yet a Modas mufr be fogge^ed to hivi 
bten. pleaded there in Tftne. a.Kih. *fMi 
And -generally where a Suit is pmpe^ 
comnje^ced in the Spiritual Cotift, ftdt^ 
bitiotis are not granied 'till after tliit Pidk 
there pleaded. See \ R^. 587, 433, 72V. 

I Sid. 160, ^c. ' ^ : r 

rvhtf* i* em- • As to the Refufal of a Pka being ifavw^ 

umi ether, fiiHle, if the Suggeftioft fbl a Prohjbldi^ 

^^JH^-flJ" '^'^ contain other Mattto upon wliich a 

a^tbriUM. pfoifibition ina:y be xJuly granted j as that 

iipbna Suit for Titfies in\ Kind, Tl^ 

■t. the Lands are Tilhe-free hf PrefcTiption, 

- &e., though it be.alfo fuggefted diat ^ff 

was pleaded in the EccMaftical Cokirt, and 

refufed, y«t whether tfhe: Plea was refti&d,' 

At' not, IS not traVcffiAle j for thie Party inaf 

feaVe a Prohibltioii . befdi^e any' fuch Plea 

pleadeti l^ him ifi Difcllarge bf Tithes j' 

therefore itr fuch^ Gafes the Al^atloh of 



th^ fieAi&l <^ ifa^ Bcclffiaftkal'jMlg?, aix: 
Words more of Courfe than of ESt& or 
^$^bftaac€^ CS^2£(H 4^ Moors^s^^ *«* 
|$.4io Parc*of;$be Matter Jllkabte oi^Mate- 
ir^U in th^'?]^ but pvt In only toantavaoe 
jtfeei^rOmtenipiy iMd many Times fttflys and 
tjl|«fefore the ifo^bi DMfMiidils prowd by 
ftwo'Wit|ie0cs, /'fording to the Stat, z & 
%Md.^. c. L3. and not the RefttfilL vzQo^. 

'■i And ye^ U is granted, That in fem^ O^ R^mfaiif s 

fe^ the R^fal«dr the Plea, &c. is traverfa-^ ^'^^. &<=• 

jble, as it was adjudged iii Mmis anxt JBtf. '^^^^^^ 

tfm*s Cafe, vouched in 2 0>. 45k wh^re the 

Citfe was • Jfcfom'j was fucd by E^ttt^ in the 

^^ritoal Court' fot Tithes, whei^e Merrii 

pkaded or ailedged, Th^t JSatoft did not 

read the^ thirty-nine Articles .according to ^ ' 

fhe Statute I and tiiat the ficclefiaftioal 

J^dge refofed to allow the faid Plea ; this 

{U&fat %as held traver&ble by the Connf 

cf-iB.ll. ibr-odierwife^ upon fuih^ Surmife$, 

all Matters might be prohibited in the Spi* 

rii;ual Ceort, although that the iSprritual 

J^dge did all that belonged to Law and Ju-» 

iriqe J and in- the lame Cafe the Party griev^ 

ed may have his Remedy by Way of 

Ap¥»eal. 

i JProm all which (fays Mr. /^.) it may be 
^lle4$ed, that if the Suggeftion contwi# iiid 
^tepr Matter, upon which a Prohibition 
9t^t: to be granted to the Spiritiial Court, 
fe^B^es the lUfiifal of the Plea tkere, which 
by theCommdh Law is a good Flea, an4 
oug^t to-luive been allowed; i* fncba Cafe 
the jR^efiifal is trKvcrfable^ ^ 9 'Ai^. 3af/ 
.:'- Peters 



i -n 



3»4 mt%m He $mt»>*9- 

Peters v. Prideaux. TherefoK, (uppofiflg, 
chat a Modus De^tMndi^ at a ProfcripCioa 
of a Manner of Tithing^is triable in tfaeSph 
ritual Court, if in a Suit there for a Muks, 
Deeimandi^.ztMbfetzModfis be. pleaded, or 
that there; is no fuch. JMo^, and that FJa 
is.re&s'd; or if in a Suit for Tithesof Luds 
not Titbe-firee, a PrelcriptiQn is^pieadeei at 
to the Manner of Tithing, and that Plea is 
refufed, and a Frohibition being moved foe 
upon a ^ggeftion of fuj^h Reflual^ th« Re- 
fuial b«ing the principjil Matter of th^ iSi^g- 
gcftion is therefore traver£able« 
9Vh9r$ noyt^ ^d in aU Cafes wher( the principal Mat- 
^^i;«ii'#i// jgf y^ proper to the Spiritual Court, there 
^UM uimin. ^ Prohibition fliall be grwted 'tUl thePica 

refufed.. 
Oath of tu And Note ^ the Courts of Ccmngn Lawy 
SmggefiUw. ^ Suggeftion of fuch Reiiifal) do oblige the. 
Party that moves for a Prohibit;ion^i{0 nia);e 
Oath of tjher Truth of fi^ch his Suggieftions 
and will Jiot grant any Prohibition without 
fych OathMmade. 3 ITtf^. 2x7. ^, 
Stat. 1,%. j^nd it is alfo by the Statute a {? 3 JB. 6. 
SibcuSI «•• 13. Pa^ed, ri^^/ m.Prqhibitm fiaU 
to be pro- i^ grmted^ in matters of ^ifbes in ^uj of the 
duced, and JK»jg5 Qourfs^ V^lefs the Putty that rehires ^ 
SuggcftioD$ the fame brfng and deliver to fomeoftbe Court^ 
vithb^^fir '^J^'^^ be prays fucb ProbibiSicn^^ true Copy (f, 
Moocha. ^^^ ^i^^f f^fcrHed -by tie J^jid of tbe Par^ 
tyy 4iudtbeSuggefii^ftjindfiP!ji^ftten3 nnd tbat^ 
if be dp fl^i>rQvetiiafSMggefiio(i by two bonefi^. 
jf^Mntt^i iki^nejfes iu tbq famf fo^ff witb^ ^ 
in fix Mcpfbs after tbe, Prdiihition granted and 
ineafdedyvtkfn tbe Pflx^ delayed Jball bave a 
Qmfuliatitft ^itiontJ^layy^ and dottble Cojis ta 
«/; . " ^ • be 
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Jlr affejfed by the (Tattrt where the Gonjiikation 
i^/o granted^ to he recovered in an Aiiion of 
I>cht^ &c. wherein no EJfoin^ &c. Jhall be 
isffvCfwed,* 

' This Claiife 6f this Statute feems to give Obfefv^tms 
Ac Parlbn, Vicar, &c. a double Remedy *^w *Ks 
where the Su^eftion is not proved within ^^** 
fix Month*^ Aat is a Confultatton s and 
fecondly, double Cofts. See Hoskins vcrf. 
Stroade. f". 5. Grr. Rof. 988. J?. R.. Cockeram 
vcrf. Davyes. Hill. 22 ^^^. Pt)j>. 159. J(?»^i 
231. Grt;. Car. ioS. 2 /«/?» 662, 

But in both thefe they are In fome merf* 
fure fruftratcd in their £xpe(9:ations : For 
as to the firft, .after fuch Confultation a 
new Prohibition may be obtained 5 and be- 
fides, there are feveral Cafes wherein the 
Party cannot, or needs not prove his Sug- 
gefiion^ notwithftanding this Statute ; as 
where the Suggeftion is in the Negative, 
. ^hlch regularly cannot be proved : Second- 
ly*, if the Suggeftion be grounded upon any 
Matter of Law ; as in Cafe the Suit be foi* 
Things not Tithable, great Wood, Things 
fer^ Natar^^ ^c. this appearing in the Li- , 
bcl, a Prohibition lies, and there needs no 
Proof of the Suggeftion. See zinft. 662. 

If a Suggeftion contain two Matters, and / 
the one ought to be proved within fix 
Months, and the other here, though the 
Party foil in proving that Part that ought 
within this Law to have been proved ; yet 
jto Confultation Ihall in this Cafe be grant- 

^V Col^h vcrf Hrmf. 5 Jac. B. R. 

< .. . 
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A Height troof will ferve in this Cafe i as 
to fay they have known it fo, or that com- 
mon Fame is fo. Noy 28. 

And if the Suggeftion be proved before a 
Judge within the fix Months, though not 
recorded till after, it fuffices. Noy 30, 44. 

To the fecond here is double Cofts to be 
awarded for want of proving the Suggefti- 
brt, and no Execution given, but an A&ion 
of Debt to recover it ; which is but a bad 
Remedy in this Cafe, when the Party ffiall 
only recover the Cofts, and have no Cofts 
allowed him in the fecond Suit. Sed ^^re. 
If d Man have a Prohibition, and do not 
prove the Suggeftion within the fix Months, 
and theDefendant takes Iflue upon it, which is 
found againft him, in this Cafe the Defen- 
dant fhall have no Cofts. See Noy 81. 
tn wha$Caf$ It is to be obferved that fome Prohibitions 
Frohibltms ^^e in themfelves peremptory; as where 
TnSliSi ^^^^^ i« ^ Suit in the Spiritual Court fot 
Things not Tithable, and appearing {o in 
the Libel, in which Cafes a Confultation 
ftall never be granted : And fo it is, if the 
Suit be for carrying away Tithes after they 
are fet forth, unlefs it be between Clergy- 
meh in their own Rights : And fo it h 
'where the Matter is determinable at Com- 
mon Law, and the fame appearing in this 
Libel. 
Whfitx^o^ But where a Modus Decimandh a Cuftom 
fefto. Qf not Tithing, a Privilege within the Sta- 

tute of 31 H 8. for Abby Lands, and in 
fuch other Cafes, where the Suggeftion Is 
grounded upon Matter of Faft, which is 

doubtful 
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-tdoubtful to the Court, thofe Prohibitions 
'are not peremptory 'till the Matter of Faft 
be tried, and found true by Verdi<5t. 

And note, that the Reverfioner may have 
'a Prohibition upon a Suit againft his Tc* 
xiant. Moor 919. 

Bit note; it is a Queftion whether two, 
that are fued feverally in the Spiritual Court, 
may upon the fame Modus joyn in a Pro- 
hibition. Hetley 147. 

The manner of proceeding in the obtain- ^''«' *^ P^^M 
ing, profecuting, and defending of Prohi- ^^J^^^^ 
bitions is in this manner. 

The Party that is fued in the Spiritual 
Court, and dfsfires a Prohibition, moves the 
Court, and for themoft part makes his Sug- 
geftion by his Counfel ore tenus at Bar : If 
the Suggeftion be fuch, upon which a Prohi- 
bition cannot be denied, the Court ufually 
gives Rule, that the Party fliall at a certain 
Day come to fhew Caufe why a Prohibition 
ihould not be granted, and that in the In- 
terim Proceedings in the Spiritual Court 
ihould be ftay'd : Upon ferving this Rule in 
due Time, and Oath made of it, if the 
Plaintiff in the Spiritual Court do not ap- 
pear at the Day, and fhew good Caufe to 
the contrary, the Prohibition is awarded, 
and the Rule made peremptory ^ but if the 
Court be doubtful, whether the Matter be 
fufBcient to ground a Prohibition, or no, 
thehi or at the Prayer of the Defendant, the 
Court will order the Plaintiff to draw up his 
Suggeftion into Forir^ and then the Court 
will confider of the Matter, or the Defen- 
4ant may dem^r to it, and the Matter argued 
C f a by 
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by learned Counfel, and then the Court 
as they fee Caufe, will either award the 
Prohibition, or difcharge the Rule. But if 
the Matter fuggefted be a good Ground for 
a Prohibition, but is in it feif falfe or 
doubtful, the Defendant in the Prohibition 
may demand a Declaration of the Plainti^s 
Attorney, ^vhich is grounded upon a fup- 
t>ofed Attachment for not obeying the Pro- 
hibition 'y to \(^hich the Defendant may plead 
as Counfel ihall advife him, and traverfe and 
put in IfTue the Matter of the faid Sugge- 
ftion, or fuch other Matter as Counfel fiiall 
advife, which is to be tried by a Jury of the 
Country ^ if it pafs with the Plaintiff, then 
is the Prohibition become Peremptory ^ but 
if tlie Verdict pafs for the Defendant, re- 
gularly a Confultation is awarded, that is, 
a Writ direSed to the Judge of the Spiri- 
tual Court, authorifing him to proceed not- 
withftanding the Prohibition* If a Man be 
fued in the Spiritual Court for the Tithes of 
Wood, Herbage, ^c. and a Prohibition 
granted, becaufe the Wood was burnt in 
the Houfe, or the Cattle bred for the Plough 
or Pail, the Defendant may plead that the 
Wood or Cattle were fold, and traverfe the 
Suggellion. Lift. Rep. 367. 
Stat. 50 E. 3. Now, by a Statute made in the 50 £. 3. 
c«p.4. it is £na(^ed, J'bat where a Confttltatim is 

Where a Pta- ^^^ ^^ly granted^ upm a Prohibition made to 
hZdafil tbe Ecdefiaftical Judge, that the fame Jndga 
^Qftfultaim. way proceed in the Caiife hy Virtue of the fame 
Osfifultationj mtwitbjlanding any other Prohi- 
bition thereupon to be delivered ; provided al- 
ways that the Matter in the Libel of the fail 

Coup 
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1^ Catife he not ingrojfed^ inlarged^ or otherwife 

* changed. 

1 But this Statute has been feveral Times 

J *lield to extend to fuch Caufes only, where 
Confultations are judicially granted upon 
Examination of the Caufe, and no;: where 
they pafs of Courfe, as for want of Proof of 
^ Suggeftion, or upon Non-fuit for want of 
Profecution, or where the firft was granted 
for want of a Copy of the Libel, or fuch 
like. See Jones 2^1. Cro. Car* 20S. Popb. 
tS9y &c. Moor 917. 

Sometimes the Court grants a Confulta-^ Corfuhatim 
tipn fub tnodo ^ as where the Matter of the ^^^ "*®^®' 
Xibel is in the DisjunAive, and as to one 
Part the Court has Jurifdidion, and to thq 
other not, there the Court may grant a Con- 
fultation, as to that Part that the Spiritual 
Court has Jurifdidion of, and let the Pro-p 
hibition ftaqd as to the other^ See 5 Co. 
6S. a. 12 Co.A^ 
' Or a Coniultation may be granted, fo 
that the Spiritual Court allow fuch Plea of 

/ fuch Proof. See Sommers v. Sir Ric. Buike-^ 
ley. ?t 32 El. B. R. Popb. 58. Hob. 179. 

Note, that the fix Months for the Vroof of &vf the fijt 
theSuggeftionare according to the Kalendar, ^^f^^^ 
and not twenty-eight Pay$ to the Month, g^Jo^au%f 

See 5 Co. 68. a. be aceounUd. 

And note, in the Cafe^ before put, the 
Prohibition (hall be general, and the Con- 
fultation fpecial, qtioad^ ^c 

And it is taken for a Rule in Hobart's Re- ^bere no Cm- 
• ^'\ ^^ fc^S^ 1 Prohibition be faulty, ^^Z^^ 
yet the Defendant (hall never have a Con- ^% Verm 
iultation, if it appear to the Court th^t for tu Vefeth. 

C c 3 the danu 
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the Suit in the Ecclefiaftical Court was not 
well grounded. See Hob. 300. Dyer 171. 

And therefore where one fucd for the 
Tithe-Corn of fixty Acres of Land, and the 
Defendant fuggeftcd, it was barren Ground, 
and paid no Tithe, and pray'd and had a 
Prohibition, and the Jury found that thirQr 
Acres of it were fo, and that the other 
thirty were barren, but had paid Tithe Wool 
and Lamb 9 and a Confuttation denied, be- 
caufe it appeared the Plaintiff had no Caufe 
to fue for Tithe-Corn. Ftde ibii. 

So if one lay a Modus for the whole Town, 
an3 proves it for himfelf only, no Confui* 
tation (hall be granted. See Noy 28. 

So in a Prohibition it was fuggefted, that 

the Parfon had twenty Acres of Land, and 

ten Acres of Wood, in Difcharge of all 

Tithes, and the Proof was that he had 

twenty Acres of Land only ; and a Conful- 

tation denied, becaufe it appeared he had 

no Caufe of Suit. See Moor 911. ^ujlen v. 

Pigotj Cro. El. 736. 

Prohibithmaf- Regularly a Prohibition ought not to be 

urSMitu9. granted after Sentence, unlefs it appear the 

Sentence were obtained in the Vacation, or 

hy Surprife, fo that the Party had not 

Time ro pray it fooner, or upon Matter ari* 

fing after the Sentence, and the granting 

or not granting refts much in the Difcre* 

tion of the Court. Hob. 97. Noy 70, IFimb. 8. 

Cyo. El. 595. H(A. 67. 

Jftw Cnffitt* And fo fometimes upon new Matter ari« 

tatim. fing after a Confultation, a Prohibition may 

be granted, notwlthftanding the aforeiaid 

Statute 



Statute of soEi. as where the Spiritual 
Court after Confultation, proceeds to try 
IVIatter determinable <M>ly at Law j or if af- 
ter a Confultation the Spiritual Court; will ■ 
make an unjuft Decree, as to award treble 
Damages : And' fo in all Cafes if the Spiri- 
tual Judge will proceed illegally, and againft 
the Common Law, after a Confultation a 
new Prohibition may thereupon be obtained, 
but not upon any Matter alledged in the Li- 
bel. Hob. 286. Hughes 245. Hill. 11 Jac. C B. 
Baldum V. Geery. 

To which I fliall add, as explanatory o* 
fome of the former Pofitions, the Cafe of 
Stratford v. Neal. Mcb. "i Geo 1. in B.K. variance U- 
which was on a Writ of Error brought here twetntUUt 
on a Judgment in the King's Bench in Ire- W -«^'*» 

landi viz. ' ^ , . , _ ^ 

One Neal libelled in the Spiritual Court 
there, for tm third Parts of the tithes due to 
him for dry Cattle fed in fiich a Pariih, and 
the Defendant there fuggefted for a Prohi- 
bition, that the Cattle for which thofe Tithe* 
were demanded, were Beafts of the Plough, 
and other dry Cattle fed in the faid Parilh 
with Hay and Stubbles of Corn, for which 
Tithes had already been paid j whereupon a fromith» 
Prohibition was grantedj and that the Right ^^f^ 
might come in Queftion, the f«d Stratf^n'd »«*'*««•• 
wal ordered to declare upon the Prohibi- 
tion, which he did in the fame Manner as 
he had before fuggefted, and concluded 
his Declaration, that the Defendant had 
proceeded in the Spiritual Court after a 
Prohibition delivered, ^c. Et emtra Pro^ 
hihitiomnt^ Sc. ^^ ^ ^j^p 



392 %l^t %aidf of «t!ie«, ace 

FhMfberitd. The Defendant pleaded. That the Cattle 
for which he had demanded the faid Tithes, 
were not fuch as the Flaintiflf had fet fordi 
in his Declaration, nor fed with fuch Hay 
and Stubble ^ and further. That he had a 
Right to two integral Parts of the tithes of 
all dry Cattle fed in that Pariih, and that 
he had not proceeded contra farmam Probi^ 
hitionis. 
On Ifftie fof Upon this they were at Kliie, and the De*» 
Defendant^ 4 fendant had a Verdiift, and Judgment for a 
Confulto^ Cofjfultation^ which was accordingly awarded. 
!wf^^ WfH O" which Judgment Stratford brought a Writ 
0f Bnm* of Error, and it was urged for him that 
there was a Variance in the Pleadings, and 
that the Verdid would not fupport the faid 
Judgment. 
FifftChjeBiont Firjl^ As to the Variance in the Pleadings, 
Variance in That the Plaintiff in the Spiritual Court 
tfi Pto, &c. had by his Ljhel demanded two third Parts 
of the tithes due to him for dry Cattle, and 
being Defendant in the Prohibition, he 
claimed a Right to two integral Parts of the 
tithes. Sec. So that his Plea varies from his 
Libel, and therefore a Confultation ihoutd 
not be awarded, becaufe then he would have 
a Power to fue for any Thing not in th,e 
Libel. 
^ioer. To which it was anfwered. That the A- 

warding a Confultation is no more than 
giving the Defendant Liberty to proceed on 
his former Libel in the Spiritual Court, and 
. confequently if there is any Variance between 
the Libel and the Plea, it is no Caufe to 
reverfe the Judgment, becaufe the Conful- 
tation gives him ijo new Power to fue for 
9 any 



any Thing, but only the very Libel which 
he had already exhibited. And in the De- 
bate of this Point were cited Plowd. 468I 
471. I Leoft* 241. 2 Rep. 43. i Saufjd. 81, 82, 
Z4O) 143. 1 show. 201. Lutw. 1043. 

Then, as totheVerdid, it was objecled^that Sewd Oh - 
the Jury found that the Cattle for which the yf^ion to tU 
faid Tithes were demanded, were not fed ^^'^^ 
with Hay and Stubbles, for which Tithes 
had been already paid, but they did not 
find that there were any Proceedings in the 
Spiritual Court after a Prohibition delivered, 
and therefore it was infifted (for the Plain- 
tiflf here) That if all the IflTues are not 
fbnnd, this Judgment cannot be fupported ^ 
and it is Part of this IlTue that the Defen^ 
dant had proceeded in the Spiritual Court, 
9fter a Prohibition delivered ^ and if this had 
been found, then the Plaintiff would have 
)>een entitled to Damages. 

It is true, if an Iflue is joined on Part of 
a Thing in Suit, and that Part is found by 
the Jury, fuch a finding will fupport the 
Judgment 5 but when feveral Iffues arc 
joined, (as in this Cafe there are) and foiiie 
are found, and fome are not found, there 
the Verdi<9: is infuflicient ; and for this were 
cited PUm. 471. 3 Lev. 39. *i Vent. 343 3 &• 
It Jon. 188. 

And it is certain the Plaintiff would have 
been entitled to Damages, if this Matter 
bad been found, for there is an Authority in 
Pofnt, vi%. I. Ventr. fupra ; where it was 
fo found, and the Plaintiff had Judgment 
for his Damages^. it is true that Judgment 
was rcverfed, but it was becaufe the Plaintiff 

had. 



had not laid any Venue where the Froceed; 
ings were, ^c. after the Prohibition delivered. 
Aufwf. To which it was anfwered^ That this Ob^ 

jedion-is only to Matter of Form, which is 
cured by the Verdift, for fb is the not find- 
ing any Proceedings by the Defendant, after 
a Prohibition delivered, S contra Prohibition 
nem^ ^c. all which is merely formal, and 
like the not finding the Breaking and Entry 
to be vi & artnis in an A6tion of Trefpafs. 
See I Leon. US' Moor 182. 13Q?. 58. 
g^.^ And per Cur. The Awarding a Confultation 

is no more than fetting afide the Prohibition, 
and giving the Plaintiff in the Spiritual Court 
Liberty to proceed on his Libel 5 and that the 
Variance between the Libel and the Fleaher^ 
is not material. For though in the one two 
third Parts are demanded, and in the other 
two integral Parts^ yet that muft be under- 
ftood fpcundam fuhjeCiam materiam. 
mer^feverat .^nd as to the Other Objcaion (againft 
l^ues joined, the Verdicc) It IS true, where leveral Iflucs 
and Verdia are joined, a Verdi<9: which finds one and 
wljforoni. ^ot the Other, is n^t good ^ but theiiLCt 
finding any Proceedings in the Spiritual 
Court contra formam Probibitionis is but Mat- 
ter of Form i^ However this Verdidt hath 
found all the Material Points in Ifliie, and 
therefore it is fufficient to fupport the Judg- 
ment. 

Now the Alledging in the Declaration, 
That the Plaintiff in the Spiritual Court 
had proceeded there contra formam Prohi- 
bitionisj is but a fuppofed Contempt, and 
fuggefted by the Plaintiff in the Adion, as 
a Ground for a Prohibition, and the not 

finding 
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finding this Contempt is altogether immate^ 
rial, and the fame with not finding vi & or-- 
mis in an A&ion of Trefpafs. It is true, 
there are Precedents both Ways, but in 
fuch Cafes the Judges always follow that 
which is leaft Prejudicial. 

And as to the Cafe in Ventr. 54, 38. there 
was adually a Proceeding after a Prohibiti- 
on granted, and fo found by the Jury, and 
Damages aflefsM accordingly ; but the 
Venue being laid in a wrong County, the 
Jury could not fubjeft the Defendant to the 
Damages, and therefore that Judgment was 
fet afide ; fo 'tis out of this Cafe. 

Befides, if the Plaintiff* would have had 
any Advantage by the Defendant'^s Proceed- 
ings after Prohibition ^ this being Matter of 
Evidence, the Plaintiff (hould fcivc proved 
it at the Trial, and there h^ve infifted on 
his Damages, which he had not done ^ and ^J^*^ ^' 
therefore Judgment was affirmed by the J*''''**^' 
whole Court. 
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CHAP. X. 

Of Actions for Tithes^ &c at 
Common Law, by and again fi 
whom, and in what Cafes they 
lay ', aljo of Anions ^ the 
treble and Suits f*^^ ;wgU 
Value, on the Statute i 6c ^ 
Ed. d. c IJ. Jn what Courts 
of either Law or Equity to he 
frojecuted; and the Courfe of 
Proceedings at Law therein^ 
from the Commencement of the 
ABion to the Judgment ^ and 
Execution thereup'ony with the 
Jeveral Statutes giving f^^^tf" 
diHion to Juftices of the Peace 
in Cafes of Tithes, viz. 7&;8 
W. 3. c. (5. and c J4. and i 
Geo. I. c. 6. 

'jaitia *t \TT E have before Ihewn, That an AAion 
CtmmmlMP \\/ ]^y ^t the Common Law in divcn 
rJJlJ^* Cafes, either for the Parfon where Tithes 
Mt TitUsf ^'crc not duly fet forth, as Noy 126, ijrz. 
4ec 9 Leon, loi. i Brvmhi^ 13 Cb. 23. zinfi. 

64J. 
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649. or where detained or with-held froin 
him, as Hob. 247. 2 Cro. 324. 3 Cro. 697. 
843. I Brownl. 123. ilf^^r 912, 2>/z;. 92. i 
Jon. 230. I Koll Kep. 420. 3 j&J, 570. 3 
itJbi. 283. md fo are the Words of the Stat. 
32 //. 8. c. 7. and that, if Tithes were fet 
out, and after carried away by the Owner 
of the Land, the Parfon before the faid Sta- 
tute might have either fued in the Spiritual 
Court, or had his Adion of Trefpals, iSc 
at Common Law. See 10 H 4. 2. 

And that in like Manner an Adion of Agdinfi tht 
Trefpafs or Cafe, by the Owner of the^^rf^f^t^ 
Land, lay againft the Parfon for not carry- ^^-^ *^ 
ing away his Tithes in Time, ^c. See Noy ^* 
31. 3 Biffftr. 336. Godh. 329. Ley 70. ^ 
ante. 

But note s to maintain the Adion in that 
Cafe, the Owner ought to give the Parfon 
Notice, that the Tithes are fet forth. See 
I Koll. Abf. 643. Stile 342. and 2 ^^^^^- jToike Uf 
48, Tho* he is not obliged to give Notice „,^^j^^ 
in other Cafes. Vide ante. 

And if, after the Tithes are fet forth, and 
Notice thereof given to the Parfon, he 
fends his Servant to fetch them ; but the Pa- 
rifliioner threatens the Servant, and will not 
fuffer him to carry them away 5 and after 
t;hat the Parfon leaves them a long Time to 
remain upon the Ground, whereby,the Grafs 
IS Damnified, yet no Adion lies againil the 
Parfon until a new Requeft made to take 
away the Tithes. See i Koll Ahr. 109. 

But tho' the Adion lies againft the Par-n 

fon in that Cafe, for not carrying away of 

J^redial Tithes, as Corn or Hay, yet it feems 

to 
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to be doubted whether It lay for not taking 
away of Tithe Checfe, or other mixt Tithet. 
^JLoU. Rep. 128. Godholt 329. But in Dr. 
Bridgmart's Cafe, in Noy^'s Rep. and in the 
Cafe of IVifetnan againft the Reftor of 
Lanien in EJfex^ cited in Godolpbin 377. an 
Adion feeois to lie againft the Parfon fbr 
not accepting the Tithe of Cheefe in Time. 
Tithes di- ^^^^ ^^^ ^^^ feems to be. That if the 

jhemd Da- Tithes remain too long upon the Land, Sc. 
m4i€Fesfant. the Owner of the S6il may take them Da* 
mage Feafant ; but then (if he be fued for 
taking them,) he, tp juftify, muft fet forth 
how long they had remained before he took 
them ; and what fhall be faid a Remaining 
too long is triable by a Jury. See i Roll. 
R. 212. Ley 70. Latch 8.. 3 Bulfi. 336. and 
Godolpbin 329. and whoever takes away 
Tithes, not having a Right fo to do, is a 
Trcfpaflbr y nor are Tithes payable by any but 
fuch as have a lawful Property in the Thing 
tithed i ergo not of Things StoUen, ^c. 
A^amfiaDif' Alfo an Aftion at Common Law lies a- 
feifor^ &c. gainft a Difeifor for taking the Tithes ^ or 
if one cuts them, and another carries them 
away, it lies againft either of them, upon 
the Statute 2 ^ i Ed. 6. Paf. 15. Car. JB.R. 
By m Revets See Godolpb. 445. and if a Leflee for Years 
^T'^' be fued in the Spiritual Court for Tithe^ 
/ri/ie, &c. jj^ jj^ ^^ Reverfion may have a Prohibition. 
See I Cfo. Lcroe verf. Vtggot 5 and if any Lav- 
man, lawftilly interefted in Tithes, be ^xU 
feized thereof, or wronged therein, he may 
have his Remedy for them, or Damages fear 
the Wrong, in the King's Temporal Court% 
by the faid Statute 32 H, 8. and 2 €^ 3 Ed. 6, 
4 C^^^ 
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(Und ifo I conceive he 'might by the Common 
Law before the faid Statute) but this 'tis 
£^id does not deprive him of his Remedy 
fbr them in the Spiritual Court. See 11 Co. 
43. Dyr. 133- 

Alfo for Refufal to pay Tithes, or not EkBimofSuli 
fctting forth Predial Tithes, the Parfon may in the Spiri- 
cither Libel in the Spiritual Court, or he, ^'^^K^ •^*'"" 
or any other Proprietor thereof, may Sue at ^^^ *^"* 
the Common Law for the faid Tithes, or 
for the Subftradion thereof, at their Elefti- 
on, and recover the treble Value of the 
Tithes, as was adjudged in IVood^s Cafe. P. 
^$ Bli%. See 2 Inft. 650. and Hili 40 JB/zz- 
C. B. Rot. 699, BedeUsh Cafe. 

Where only the Right ^f Tithes comes in j^git ^f 
Debate (and not the Right qf Patronage) Tithes »a. 
there it has been held. That the Ecclefiafti- 
tal, and not the Temporal Court, fhall take 
Cognizance thereof, although both Parties 
<laim by Prefcription, which in it felf is a 
Matter properly triable at Common Law ; 
ttnd fo it was adjudged Micb. 29 El. in 
B. R. as Godolpbin reports Pag. 446. and 
^eites 22 £.4. 24. and 35 H. 6. 39. But fee 
^i Co. 385 395 40J 46. 38 H. 6. 20, pr For^ 
tefcae^ and 26 K 8- 3. 

But where the Parties Litigant are both ^nual Teih 
IScclefiafticks, and the Claim of the one be /^^' 
ftr an Jinnuat ^Fepfivn out of the Parfon- 
, "tee of the other, although he claim the 
I lame by Temporal Grounds^ (viz. by Pre- 
I fcrtption ^nd Real Compofition) he hath hi^ 
I Bledion to fue in either Court as aforef^d ^ 
/ yet if there be a Contention tfe jure dedma^ 
1 turn ofigimm dficens de jur^ Patronatus^ 
\ tung 
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tuf§c cognhio ffeSat ad Leg^aa^ dvUemy L^ 
Omtnuuem. S^e Godb. 63, 

And tho' by Statute 24 H 8. an £ccL&- 
fiaftical Ferfoa may fue tot Penfions in the 
EcclefiafticalCourt^ yet if he brings a Writ 
ef Annuity for the fame^ and Declares up- 
on a Frefcription, he has then deterauaed tu^ 
Eledion ^ and if afterwards he fue for hi$ 
Annuity in the Ecdefiafiical Court, a Pro- 
hibition will lie. See Parfons Law Fag. ap^. 

If a Suit be in the JBcddiaftical Court 
between a Farfon and the Vicar for Tidie% 
a Prohibition hath always been denied, if 
there be not other Matter in the Cafe deter- 
niinable by the Common Law. See Mich. 16 
Jac. I- RolLRep. ^are Moor 1267. 
ReAjCcntra^. Yet it is held. That a Real Contrad (or 
Compofition) tho' made between Ecclefiar 
ftlcal Ferfons, and even of Ecclefiafiical 
Things^ is only cognizable at the Commoii 
Law. See Marches Reports 87, And yet it 
is faid, That if a Modus Decimandi^ or Cu- 
ilom of Tithing be agreed by and betweef^ 
both Parties, it may te fued for in the Eq^ 
clefiaftical Court. But if the Modu^ or 
Cuftom be denied, a Prohibition may be ^ 
warded 'till it be tried at Common Law. 
/i)^. 247. . i ^ 

But where there is a Modus Deciftumdiy be 
it of Lands, or a certain annual Sum of 
"^^^ ^c, ^^^"^y? ^^ other Profit, Time out of Mind 
' ' given to the Farfon and his Suoceflorsy in 
£xx\\ Difcharge of all Tithes in Kind, in fuch fi 
Place certain, if the Sum be not paid, tt;^ 
Parfon may n<M: fue for Tithe in Kind, but 
for the Money, Sc in the JScclefiaft^^ 

Court i 
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Court ; and yet the Modus itfelf i$ not tria- 
ble there, but at the Common Law. See 

12 or 13 Co. 40, 46. 

Aifo after the Tithes are carried zwsty After ^hey 
but of the Ground, it has been held, That «'» canUd ^ 
a Suit cannot then be commenced for them ^^' 
in the Ecclefiaftical Court, becaufe they are 
then become Lay Chatties, and the Proper- 
ty or Nature thereof is then altered. See 
I Koll Kep. Reynolds v. tttyes^ and 38 JS. 3- 

13 • per Pinch den. 

And note ; for the not fetting forth of jfan. 
Tithes, not only the Parfon dt Redor, but 
alfo the Farmer of the Reftory may fue up- 
on the Statute 2, 3 Ed. 6. in the Courts at 
Common Law. Moor. 19a. And it feems he 
inay for detaining, or with^holding thereof, 
or carrying them away, f3c. 

But 'tis faid, the bare fevering or ^^^'' Tnhis nhm 
ting forth of Tithes, doth not make them Lay CbmUs. 
become Lay Chatties, but the carrying them 
^ay out of the Ground doth, (and fo it 
feems doth any other Pofleffion of the fame, 
as putting them in a Cart, £?^.) 

And therefore, if the Tithes be fevered, 
and fet forth, and afterwards the Parfon 
leafes out his Parfonage, not mentioning 
the Tithes, yet the Tithes fo fet forth (hall 
pafs ; for although they arc divided and fe- 
vered, yet they are as yet Spiritual Duties ^ 
of the Parfonage; but if the Tithes are car- 
ried into Barn, Sc. - (or any other Sort of 
Tithes be paid to the Parfon) and after- 
^afcrds the Parfon leafes the Parfonage with 
^11 Profits, ^c^ thefe Ihall not pafs to the 
Lefle^ who after that takes the Parfopage ; 
. D d for 
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for that now they are become Lay Chatties.^ 
adjudg'd in one Smith's Cafe in C. B. IlBc. 
6.Jac.i. 

And it was agreed in Cannen^^ Cafe^ 
HiU, 6. Jac. I KolL Rep. That if a Pa- 
rifbioner fever his Hay, and it be made Jii^ 
to Ricks or Cocks, and he after fell ic (on 
the Ground) the Parfon cai^not fue tbe 
Vendee for the Tithes thereof^ but him that 
fevered it, and on this Matter a Prohibition 
was granted. Hill. i6 Jac. i 3. R. x BuM. 
Rep. 

If a Parifcioner doth not fet forth his 

tsirVsc 3 Tithes, or fubftrads them after they are fet 

£d. d. forth, the Parfon may Libel againft him in 

the Spiritual Court, or dfe by the Statute 

2 B i Ed. 6. c. 1$. the Parfon, or othor 

Proprietor of the Tithes, may have their 

Aftion in the Kir^g's Temporal Courts for 

the not fetting them forth, cw: for fubftraA- 

^u F^/^ ^"S of them, at their ElcAion s and (hall re- 

treble Value. ^^^^^ ^j^^ ^^^y^ y^,^^ j^^ ^^ ^^^^ ^ 

Debt. 

Te tbe Parfon For although the treble Value be not 

by Imfiicatkn. given to the ParfoD, or other Prc^rietor of 

the Tithes, by any cxprefs Words in the 

Statute ; yet, for as much as he is the Party 

grieved, and hath the Riglit of the Tithes 

in bim, the treble Value is given to him : 

Ntte. For where foever a Statute gives a FcrfeiUt^j 

or a Penalty^ againfi any one who wrongfully 

detaineth or difpojjfeffetb another of Jbis R^kt of 

Intereftp in that Cafe he that bath the Wton^ 

Jball have the Rrfeiture or Penalty^ andji?ail 

have his A^ion at the Common haw for the 

fame : Or elfe, in the Cafe pprOp he may 

fue 
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'fuc in the Spiritual Court ; adjudg'd in 
If^oocTs Cafe, 2 Ihfi. 650. 3 Cro. 608. 13 C(?. 
48. z Cro. 70. ilf(?(?r 710. Coh's Entries^ 162. 
and Bedle^s Cafe in Godbolt. Vide infra. 

But in his Action at the Common Law in Temporal 
he fliajl recover no Cofts, as adjudged in Courts mCofis. 
Sir Moyle BncFs Cafe ^ and fee Hill. 40 £/. 
J5. R. Rc>f. 699. 5^/f^rs Cafe accords. 

And ifthcParfon, or other Prpprietor, ^» ^^>'**«'«^ 
will fue in the Ecclefiaftical Court for Sub- ^^^/^jJJ* 
ftradiiion of Tithes, he fhalt recover there q^i^^^ 
but the double Value of them, becauie in 
that Court he fliall recover the Tithes them- 
felves, which is equivalent to the treble 
Value at the Common Law ; for at the 
Common Law he (hail recover fio Cofts, 
but in the Ecclefiaftical Court he fliall rq- 
cover Cofts and Expences. See 2 //(/?.. 651. 

Now concerning the treble Value on the Quefiions on 
{aid Statute 2 6^ 3 Ed. 6. two Oueftions have **« ^^^hh 
been m^de, viz. Firft, Tq wliom the fa^d ^^'"^^ 
Penalty was given ^ and fecondly, in what. 
Court it is to be recovered. 

As to the firft Queftion, foroe have thought 
that the treble Value was givep to the King, 
it not being, by any exprefs Words in that 
Statute, limited, or made payable to any 
one. Savil^ 63. But the contrary has been ^ 
refolved, and that it fliall be given to the 
Party grieved. See the Cafes cited fupra, 
' And note j the Reafon of thefe Judg- ^h the For- 
ments feems to be. That tho' all Forfeitures g^^**^ *^ ^^ 
at Common Law, as alfo Forfeitures given ^^^^ grieved. 
by >Ai2: of Parliament, by Reafon of any Of- 
fice . committed againft the publick Juftice 
of the Nation, and not appointed, to any 
D d 2 particular 
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particular Perfon, (hall be to the King, lis 
the Head atid Fountain of Juftice, aiwl v^ho 
is thereby fuppofed to be the tetfon offend^ 
ed and injured by fuch OfFdtice, Yet, ^keil 
^ a Forfeiture given by A€t of Parli^iment, ap* 
pears not to be intended merely as a Ftinift- 
ment for the Offence committed, but as a 
Recompence to fome particular Perfon in- 
jured, for the Damages he has thef eby fuf- 
tained: In fuch Cale, th6* no particulai^ 
Perfon be by fuch Statute cxprefs*d or api- 
pointed to have the Penalty and Forfetorc ; 
yet the Party damnifyM fhall have it as a 
Recompence and Satisfaftion for the Da-i 
mage he hath fuftained by the Offence j and 
accordingly the Forfeiture and Penalty given 
by this Statute, hath been expounded to be 
as a Satisfadkion intended for the Tithes fiib« 
ftrafted, and therefore to belong to him,' 
whofe Right it is to have the faid Tithes. 
See Moor 238. Dr. Bonham^s Cafe, and ib. 
•710. and SCo. 119. b. But the Statute being 
proliibitory, if the Party does not fet forth 
his Tithes^ he may be fined to the King up* 
on an Information or Indidhnent, as was 
faid. See Moor 911. Savil 62. 
In what Court Secondly, the next Doubt has been, in 
ib€ treble ^ff\i2it Court the treble Value is recoverable,' 
F^/z/^i f^^o- ^g ^^ ^j^j^j^ ^^^ Yomts have been refolved, 
"'*'''''• Firft, That the Owner or Tenant of 

the Tithes, may fue for the treble Value 
in the King's Temporal Court, by Adjbion of" 
Debt. 2 Cro. 70. j Cro. 126, 608. And Se- 
condly, that a Suit for the treble Value may 
not be brought in the Spiritual Court, rj Ox 
23, and 47 5 and if the treble Value be' there 
' * * demand- 
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4<^mandcd, a Prohibition lies ats aforefaid. 
S«e BrmmU % 8nd Godboity The Dean and 
Canons of IVmdfors Cafe. 

Alfo, ivhen a Sentence definitive vfas In Courts of 
^ven^.in the Ecdefiaftical Court for th^ CommonLaiw. 
treble Value, Sc and a Prohibition was 
thereupon prayed, tho' the Court doubted 
Mrhether a General, or a Special Prohibition 
ought to iflue, and whether the Court ^Pf '^/P^vW- 
Chriftian, after a Definitive Sentence, could ^'*'^"' 
divide their Sentence, or the Execution of 
it ; yet at length it was refolved. That the 
Prohibition fliould be. That they (hould not 
proceed to the Execution of their Sentence, 
as to the treble Value. See Moor 873. 

And although in the Sphritual Court, up- 
on' a Libel grounded on the faid Statute 2 
?5 3 Ed. 6. the Sentence be, that the Plain- 
tiff ihould recover the fiugle Damages, and 
th0 fame be fet in certain, €^ ulteritts quod 
recuperet dupticem valorem 5 which is alfo by 
thjc fame Sentence fet in certain i yet a Pro- 
hibidoQ will be granted, becaufe the Da- ^^^ ^c^v 
mages to be given in that Court are exceed- ^ff^^ 
cd in the faid Sentence 5 for though in fuch 
Sentence it be not expreftly fkid that treble 
Damages ihall be recovered, yet it; amounts 
to as much, if the Words of the Sentence be 
jqioed together ; wherefore in fuch Cafe it 
was direfted. That a Special Prohibition, in 
wisich ^he faid Statute, and the whole Mat- 
ter wa5 to be montioncd, ihould be awarded. 
See Qadk 341. 

/ And thus, by the Expofition of the Claufe Note. 
of giving treble Damages in the faid Statute, 
^^e Qommm hmv Courts j viz. King's Bench, 
D d a CopuRcj^ 
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Cmnmon Fleas^ and Exchequer^ have tie 
Trial of Caujes of Tithes originally^ to ibe 
great Grief of the Civilians^ and no lefs ie- 
nefit and Advantage of the Clergy y and atber 
Proprietors ofSttkes. 
Not in the However, the treble Value for Tithes not 

^^"Z r ^^''y ^^^ forth, not recoverable by Bill in the 
it^htbe Exchequer Chamber ; and when a Bill was 
Court tf exhibited there on this Statute for the treble 
fleas.} Valued it was clearly holden by the Court, 

That the Bill did not lie upon this Matter^ 
for there (hall be no Suit or Proceedings ac- 
cording to the Order of that Court, in Cafes 
of Confcience upon any Penal Statute. But 
the fame may be fued for in the Court of 
Pleas there. $ Leon. 204. Moor 30s. 

And yet it is faid by KeeUngj That the 
treble Value given by this Statute^ is a Du- 
^ ty trebled by the Statute, and not a bare 
Penalty only. 2 Keb. 502. 

And a Bill being brought in the EiLche- 
duer Chamber, and a Demurrer to it, for 
Eittift f iff the ^^^ ^^^ Plaintiff* had not thereby demanded 
fingk Valt^ the lingle Value, it being a BiU of Difccfoety 
only to enable the Plaintiff to iue for and 
recover the treble Value, the Court over- 
ruled the Bemurrer, for that Tithes were 
fueable for, in that Court, before the Sta- 
tute; but a ^uare is made by the Reporter, 
becaufe, as ^e iays, it is contrary to the 
common Practice and Ufage of the Couft, 
to have fuch a Bill there, without alledging 
therein. That the Plaintiff is contented to 
, receive the iingle Value only. See Hardr. 190. 

And this I take to be the PraSice of die 
Court of Chancery alfo. 

Alfo 
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^ AUTo in ira JS^Jb BiU in the Exchequer 
Chambeii) the Plaintiff is not to fet forth 
pardctUarly bi« Title to the Tithes, no 
alore than in an A6tion of Debt upon 
the Statute y as if a Vicar be Plaintiff, 
he need not fet forth /whether he Claims 
the Tithes by Prefcription, or by Indow- 
ment, efpecially if the Defendant admits 
the Plaintiff's Right to have the Tithes, 
and infifts upon ftnne other Matter, as Pay- 
ment, iicJ For that will fupply the Defeds 
of the BiU ; tho' 'tis faid to have been often 
ruled contrary. Sec Hardr. 130, 321. 

And note, in fuch Cafe the Plaintiff ought 
to malce Proof of the Value of the Tithes, 
as what Cattle hath been depaftured in the 
Place where, ^c. Hardr. 4. 

Nor may a Recompencc, according to PriwUj^e mt 
the fingte Value of the Tithes fubftraded, %f^^J^{'[^ 
be recovered in all Cafes in die Court of ' * ^^ ^^^^^' 
Exchequer. For i/vhen the Queftion waji 
moved there, whether an Impropriator that 
is to pay an annual Rent to the King for 
his Impropriation, in the Name of a Tenth, 
ihould have the Privilege of that Court to 
fue for Tithes there, as the Kine's Debtor^ 
viz. for the fingle Value thereof? The Ba- 
rons were of Opinion that he ihould not. 
For upon the fame Reafon (fay they) eve- 
ry one, who is to pay any Tenths or Firft- 
Fruits, Ihould draw another who fues him, 
into the EiLchequer, and fo all Connrover- 
iies ooncerning Tithes and Farfoifages Ihoold 
be drawn thither; which would be a great 
Prejudice to the Spiritual Courts. (J^mt if 
Od4 a 
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a good Reafon ? and if the Pradioe be mt 
now to retain all (uch Suits there.) 
C^fis of Tithes ^^^ Egertan contra \pucbed Qanyelri 
in thi Excbe- Cafe^ where the Ring gave a Fasfonage to 
j«ef. prioi. in Frankalrmptc^ and the Titho 

thereof being withdrawn, the Prior inipkad^ 
cd him, who Withdrew them, in the Excbcr 
quer^ and in that Cafe it was hoUen, 
Tliat the Prior ihould have the Privilege; for 
the King is in Danger to lofe bis Patm*« 
nage, or rather his Founderflnp, if the Rec« 
tory be Evid^ed — *— GenU Baron faid. That 
the Tenant of the King in Qmf, or he who 
pays Firft-firuits, or he who holds of the 
Queen in Fee-farm, fhall not have in that 
RefpeA Privilege. See 2 Leon. 146. 
. And yet, if a Copyholder of the King's 
M^nor pretends Prefcription for a ISDitn 
Decitnandi againft a Parfon, the Right of 
Tithes fhall be tried in the JBxcheqoer^ and 
a Prohibition was granted in fuch a Cafe,. 
to the Ecclefiafticai Court, Paf 7 yac. i. 
4 Leon, 

And when the Cafe was that J. S. was 
Parfon of a Church, and A Vicai^ and die 
King PatroU) the Court faid. That the De* 
bate between the Parfon and the Vicar for 
the Tithes, ought to be either in the Exche^ 
quer Chaiftber fay Englijh Billy or by Aftw 
on in the Office of Pleas. Sec i Leon. S9- 
^nd 3 Leon. 204. 
li^iofu I^ ^s ^^^ ^^1^9 T^hit where a Prior is the 

King's Debtor, or ought to have Tithes of 
another Spiritual Perfon, he may choo& 
to fue for the Subftradion of his ^itte«, 
^th^r In the Bccteflaftical Couirt, or in the 

Exchequer i 



JB^whequec; anil yet the Perfons and ]Vfat«> 
ter alfo were Eoclefiaftical* For feeing the 
Matter by a Mean concerneth the King, 
lac may fue for them in the Exchequer, as 
wvilais in the Ecclefiaftical Court, and there 
ihaii the Ri^t of Tithes be determined. 
SB j4jfpL 2CX cited in sCoke^ de Jure Eccle^ 
Jittftico^ Fol. 16. 
\ Tithes alfo by Englifif B/7/may be fued IntUCUn- 

I for m the Court of Chancery, but not for '^^ 
^ a Forfeiture of the treble Value. For the 
^ flaintiff in jueh Bill there, as alfo in the 
y. Exchequer Chamber, muft alledge in his 
g Bill that he is contented to wave the faid 
^ ^Forfeiture, and itifift only on the finglc 
/ Value. 

^ Of Suits in Chancery touching Tithes, 

J fee X Chancery Cafe$^ 187, 233, 272, 282. 
jg ^ Chancery Cafesy S2 J 237. i I^w. 60, 185. 
. :akVern.^6. New Cafes in Equity 17. Curfiis 
* CanceUaria 40, i Chan. Kep. 25 S 27. 
*j It is true, in 4 C/r. i. a Bill in Chan^ 
' eery for maintaining a Modiis Decimandi wa&\ 
. , difmifey, as being a Matter proper for the 
r Common Law or the Ecclefiaftical Court. 
'f I Chan. R. ti*j^ But divers Precedents were 
1^^ before that Time of the like Bills retained 
^. and decreed in that Court. ^Vide ibid. 25.) 
^ , And it is now become an eftablifhed Frac* 

^ And, as I have before obferved , That County and 

. Tithes originally were fued for in the Hun- Sber^tCoutth 

f dred or Co\nity Courts; fo feme have held, 

K that even at this Day they may be fued for 

* by A&xm of Debt on the faid Stat, a ^ 

", %Ed.6.'vM^ Sheriff's Court, l^ JapciiSt 

'*;■-•■■■' &c. 
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£cc. See 2 Kek. 416. 420. z JL«v.^53. £j^!^> 

V. Corbet J in A A. which Qife> as reporteA 

by Levins J was dius : 

Qusre if A Prohibition was prayed to the County 

l>dftf^ Court to ftay a Suit there, in an A&kXL 

Sc^IS ''^ ^^ ^^*^^ ^ '^^^^^ '^y 7%«^i^x; for that it 

Cwrt. ^^^ ^^^ Debitum ix contra£iUj but ex deliS/^ 

founded on a Statute, whereof the Sheriff 

had no Power to hold Plea. And the Ju-- 

fikiis does not enlarge his Juri£diftion to 

other Adions, but only enables him to hoM 

Plea of greater Sums than he can by his ofv 

din^ry Jurifdidion ; aiid it was further 

NoVnhihlthn ^^oved, that ^ Prohibition was grantable in 

to Inferior this Cafe without a Suggeftion entred, be»- 

Comrii with- caufe it is in Nature of a Saperfedeas 5 which 

Cafe very fit to be confidered, and thcrefote 
direded a Suggeftion to be, arid a Declara- 
tion thereon, and that the Defendant fliould 
plead or demur thereto, fo that the C^ 
anight come judicially before the Court: 

But note, as to the firft Obj^oo, tho' 
it might be Debitum ex deUSo by die Sta- 
tute, yet it might be Debitum ex eomraitu at 
CoflunoR Law, and confequently that the 
Adion lies in tlie County Court by Jufii* 
eies ; for the Statute does not take away any 
Remedy that the Common Law gave. 
MayoriCoakt Alfo by the Cuftom of fome antient Ci- 
^Cufam, ties and Towns, Tithes of Houfes, &e. ari- 

the Mayor's Court ; as in LofUkm^ wher^ the 
Tithes are generally computed at fo much 
a Houfe per Annum ; and the like Cuftom 
I take to be in Camerbury^ Terk and other 

Cities. 
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.Cities. But oot^j the Tithes payable by 
fudi Cuftoo^ may not properly be called 
Tithes of the. Houfes, for Houies in thenv- 
felves are Tithe-free- But fuch Payments 
do fuppofe a M^usj or antient Compofition, 
in Lieu of the Land whereon the Houfe is 
.built. 

And now by the fever al Statutes of jufiUesoftU 
7 g^ 8^ 3. r. 6. and i Gco^ i. c. 6. (which ^^ace. 
fee hereafter) a Jurifdiftion is given to two '^'"^^^ ^'^^^^ 
Juftices of the Peace (not Patrons or intcn 
refted) and on Appeal to the Qoartcr-Sef- 
iionS) to hear and determine Cafes of fmall 
Tithes under 40 j. f^r Anmm. See Degg 

414. 

But even in that Cafe, if the Perfoncom- ^ Modus, 
plained of for withholding his Tithes, iSc Cafom.ofTre' 
(hall before the Juftices infift upon a ^^^- ZSZ' Lai^. 
fcription^ M^ius Dtiimandi^ Cuftom, €^r. it 
fliall be determined by a Trial at Law. See 
thefaidAiSt 7 ^ ^H^-i^pofi. 

As $0 A&ions brought on the Statute Mhnsonthe 
a iB i Ed. 6. for not letting out or with- ^^'- * & 
holding, detaining or obftruAing of the 5^^' ^'^^'^ 5- 
Tithes, £?c. we may obferve. That in IVcod's 
Cafe before-mentioned (viz. an Information 
m the Exchequer for the treble Value, \ as 
forfeited to the Queen) it was refolved That ^^t formt 
an AAionof Debt lay in any of the Courts /emw^/^r^i^iif 
of Common Law, upon the faid Statute, ^'**'- 
for not fetting forth of Tithes, ^c. 

Since which Refoiution, Adions of Debt 
have been frequently brought in all the 
Courts of lyeftmnfter by Parfons, Vicars, 
Proprietors, Owners and Farmers of Tithes, 
as well Laymen as Spiritual; but it being 

fo 



fo long C'z^/ss. forty Years after the xna)uqg 
of the Statute} before it was put in Pra<^tc€^ 
the Statute in the Declaration was ufuallj; 
4Mfi^hiln mifrecited, vi%. That on the fourth I>aty <^ 
f^in^ ^ November 2 Ed. 6. it was Enadcd, &e. 
^* Whereas in Truth the Parliament comment 

ced ^0 Novembns QDegg fays Februarii^ /bf^ 
no I Ed. 6. and was continued by PrcSroga- 
tion to the 4th of November z Ed. 6. Aq4. 
this Miftake being difcovered in the C^^ 
oi Oliver V. Collins ^(j. Brownl. ipo.) iv( B.J^ 
Paf, 6. Jac. I. it was moved in Aireft of 
Judgment, but over-ruled after great D^ 
bate, by Reafon of the Multitude of Pre^ 
cedents in the fame Form. And thereupon 
they affirmed i^d Mnltitudo Eni;antittm fa^ 
fit Errm Patrocimum. See i Brownl. loo, 
Dier 171. Telv. 126. Stile 122. 2Kek 327. 
Soii. And yet Note, where the Plaintiff in bis 

Declaration recited this Statute to be made 
of the 4th of November Anno 2 €? 3 Ed^ 6. 
after Verdi<9^ Judgment was arrefted, be- 
caufe the fame Day could not be in twa 
Years of the faid King j fee Moor 302. Lmtg^ 
ley V. Haines. 
ByandagMittft And here it may be proper to flicw, by 
whom ABians and againft whom A6):ions lie on the ia^ 
tyeonthiiSta- Statute, as alfo fuch Cafes as have been ad-,. 
^'*' judged, as to Declarations, Pleadings^ If*; 

fues, Evidefice, Verdids and JudgiBten^js: 
thereon. ,1 

By Uuihand If a Husband be feized or pofleifed ,of:^ 
and1Vif§. Tithes, in Right of his Wife, or jointly 
with hi$ Wife, it is commonly held they i 
muft both join in bringing an Aftioa fyt 
Subftraftioii of Tich^, upon this Stamto. 
2 Secf 



Bee iWbor 91 2. 2lnft.6so. 13 Co. 48. ^(>y 136* 
iz^'Brownl. 9. Biit yet in one Babbington$ 
Cafe, i RolLRep. 13. it feems to be admit- 
ted. That the Adtion may be brought by 
the Husband alone, without joining the 
"Wiife with him j which t conceive to be con* 
fonant to Law and Reafon. 

If the Husband dies^ the Wife, and not Bj ibe vnu 
fhe Executors of the Husband, . fliall bring ^tUB^- 
the Aaion, -% 136. But if the Tithes be ^'''^ ^^^ 
Once fet out, and fevered from the nine 
Parts, they tlicn become a Chattle vefted in 
the Husband, (and it feems (hall go to his 
Executors) Ley 70. And therefore if after 
liich Severance they be taken by a Stran- 
ger, the Husband alone may bring an Adi- 
eu of Irefpafs for taking away his Tithes. 
See 1 Jon, 325. Noy 136. 2 Brmmil 9. 

But an Action of Trcfpafs, in fuch Cafe, Ttefpafi. 
lies not againft the Owner who fet out the ^ 
^Tithes, Noy 44. Moor 912. 3 Cro. 6o6, nor. 
may any other Aftion be brought againft him 
(except he be particeps criminis^ and if it. 
be, he may plead the Special Matter in Bar 
of fuch A6tion. 4 Leon. 7. 

Biit if after the Severance the Owner of 
the Com himfelf, or any other, by his Com- 
mand, takes the Tithes away, the Husband 
and Wife, in fuch Cafe, may join in an Ac- 
tion on the faid Statute againft the Owner for s^ 
not fetting out the Tithes, notwithftanding 
they ^ere fevered from the nine Parts, for 
that fuch Severance is to be look'd on as 
fraudulent, only to evade the Law. Noy 136, 

But it feems to me. That the Husband in f^'*^'^'(i ^' 
this Cafe has an Eletaion, either to charge p^/f'^; gg' 

the &c. 
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the Owner of the Corn in* an Afbion of 
Trefpafs at the Common Law^ to be brought 
by himfelf alone, for taking away his Tims 
aner they were fevered ; or in an A<%ion on 
the Statute, to be brought by himfelf and 
his Wife, for taking away the Corn, the 
Tithes not being fct out j even as before the 
Statute^ in fuch a Cafe, the Party grieved 
might either have had Trefpafs at Common 
Law, or fued for the Tithes in the Spiritual 
Court : Yet i^re if there be not a tyiffe- 
rence, where the Tithes are immediately 
taken away by the Owner of the Corn, aN 
ter they are fevered, and where they are 
fuflfered to continue fome Time upon the 
Land after fuch Severance ^ for in the la* 
ter Cafe it feems they may be taken or dU 
ftrained Damage-feafant. 
pyi^ ^e u If one be ooffefled of Tithes by ftveral 
fofftffediy fe- Titles, a$ where Part of them belongs tx> 
Vital TiiUt, the Parfon, and Part to the Vicar, who fe^ 
#ff« ABt^n. ycf ally make Leafes of their feveral Parts 
to one Perfon ; fuch Leflee may bring one 
Adion for the Subftf adlion of thefe Tithes. 
Z Oro. 68. Noy 65. and i Bnmnl 86. S. C 
And fo if the Lands out of which the Tithes 
are demanded, lie in feveral Parifhes, yet 
one kStxon may be brought for the fubftrac- 
ttng of them 5 and the Plaintiff need not 
fet forth how much of the Lands lie in one 
Farifti, and how much in the others the 
Adion being in Nature of an Adion of 
Trefpafs grounded upon the Wrong, in not 
obferving the faid Statute. , See i V^ntr. xzt^ 
z Keb. ^6$. and 2 Lev. z, S.C. 

I And 
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t * And jr€t, if the Plaintiff in his Declaration Declaratipn. 

; only fayS) That the Tithes belonged to him, 
and fets not forth in what Farifli the Lands 
Jiye, out of whkh the Tithes are demanded, 
this is Nought, if the De&ndaat demur to 

, the Declaration $ but if it go to Trial, aild 

I a Verdi& be feund for the FlaintiiF, this 

, Omiffion is belp'd by the Vcrdift 5 by RoJIs, 

, iSrife 229. Can^ and PelPs Cafe. 

But fee the Cafe of Strode v. Byrt^ Pafcb. 
7 *K J. 5. R. where in Debt on the Stat, of 
Ed. 6. for not fetting out of Tithes it was 
held, That it is fufficient for the Plaintiff* to 
declare he was Proprietariusj without (hewing 
any Title ; but it was faid he cannot reco* 
ver without proving his Title. 4 Mod. 422. 
Cumberb. 238. S. C. vide poft. 

^Two feveml Perfons, who have Right to jy^^, f^^ 
Tithes by feveral Titles, cannot join m one may join im 
A^ion for their Subftraftion ; as the Farfon th^ ASim. 
aad Vicar in the Cafe fufra cannot join, be- 
caufe they have feveral Titks, (though their 
Leilee might, becaufe he has but one Title.) 
tBrewnl. 86. 

It is faid that Joint-Tenants, or Tenants By Jomt'Te- 
m comflK>n of Tithes, muft join in an A&x^ ^^^u ^ ^^ 
OH for their Subftradion. Oaytonh Rep. ^^'*''''^' 
Cafe 48. Yet ^i^ere as to Tenants in com* 

, Bion : For it feems contrary to the Refolu* 
tkm in the Cafe before cited, vi%. 1 Brown^ 
tarn 86. 

j * Where thore are two Joint-Tenants, and Hw agalnfi 
they ent3^ and occupy jointly, the AAion thtm. 
inuft be brought againft them jointly; but 
if one only enters and occupies, the A&ioa 
muft be broug;ht againft him that occupies 
t \- alone. 
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alone. See JHaf^oi? 121^ 122; See 2C3ro. w 
' 362. and H//gi&i*s ^^^^r. 087. ' 

And note ; an A&ion upon this Statute 
lies bjr Executors , but not againft them. 
See Hutton 121, 122. * 

If the Adion be brought by a Parfon by 
Plaint, he need not name himfelF Parfon in 
the ^eritur: For if it appear by the Decla^ 
^ ration that he is Parfon, it is fufRcient. But 
it is faid by Flemings Tuftice, That if the 
Adkion be brought by Writ, (/. e. by ori- 
ginal) he muft name himfelf Parfon, altho* 
he need not do fo, when it is by Plaint 
I Brownl. 98. : 

It has been lield. That if the A6Hon he 
brought 7am pro Domino Rege quam profeipfd^ 
that it is not good. 3 Cro. 6zi. and Moor^xx. 
S. C. And yet it is agreed in Luvered and 
0«;^«*s Cafe, Hetl 121, "122, That an Ac,^ 
tion ^am pro Domino Rege quam pro Jeippi 
may be brought on this Statute, becaure rac 
King is to have a Fine. And Sir S. Degg^ 
|). 404. takes this Cafe to be Law, rather 
than the Cafe in 3 Cro. and Moor ftipray up- 
on that Account only, that the King is to 
have a Fine, if Judgment be againft the 
Defendant ; and mentions Anions brou^ 
6n the Statute of H«^ and Cry^ as within thcf 
fame Reafon. ^ 

But in Anfwer to this it is faid. That the 
King's having a Fine is no Reafon for: bring** 
ing the A<5tion in the King*s Name ; for in 
many Actions the King has a Fine, and yrt 
the Adiort' is. never brou£:ht in his Naih^ 
Atid therefore in this Cafe it !s'thour.ht m^ytt 
proper to bring'the Ad en-Jn the *Name*-of 
^^ ' the 
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tile Parijr only. But it is admitted in 
IIToor 911. Th^ ao Information in th^ Infutmatkn 
Kin^s Name will lie upon thi^ Statute, for 
Ac»t fettling but of Tithes; and accordingly 
in BaJt&rTtvixt z6Eli%. fiich anlnforma- 
^n was brou^. See Sai^il 62. and ff^ood's 
€afe ante. , 

- If «he Owner of the Land fells the Corn ^ga^^fi <^ 
tbereon growing, aiiid the Vcndoi: by Com* ^^^<^^^. 
iamd of thi6 Vendee, Q^are if not the Ven- 
due iy Command of the Vendor) reaps the 
CotW aii4 carries it away without fettin^out 
the Tithes^ the A&ion lies agiainft the Own-» 
4f of the Land. Noy 152. t Bto^nl 34. And 
jbtlid f;^ the Adion may be againft the Ven- 
dee at the Elefllion of the Plaintiff. See 
lyatfin 6$^ 

It i^ not necefl&ry to fet forth in the De^ Owner of tU 
elaratlidA by ivhom.thc Corn was Ibwn, the ^^^* 
A^ion f>eiiig bronze a^inft him who is 
Owii^ ftf the Gornf at the Time of Reaping i 
but thei Time and Place where and when the 77^, ^ni, 
' Corn w^ carried away niuft be alledged. PAjf#«a4» 

fiC^re. jto. And aithoagb tlie Severance of j2^««^ 
' tKe Corn be ^ewed to be before the fow- 
ing tliereo^ yet becaufe the mentioning the 
' Time when the Coth was fown, is fiiperflu* 
! 0D^ and tmneceflary, the Declaration is good 
' notwithftanding. See Hegg pa. J98. \ihere 
ia cited the Gafe ef Felltt v- Henmorfi. 

^ Pafih. 1*57. ^' «• • , 

^ So if^ the taking awfliy theComa«> alledged NHtutlam- 

^ to be after- the Defendants Intereft in the uf^ inurt}. 

'^ Land is determined, yet it is good j; for he 

' cominues to be Owner of the Corn, notwith* 

* Jlranding his latetcft in- tfee Land be &ittt^ 

^ \ E e mined 
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mined before (after) it be- fevered.- jl€W. 

325. and I Browffl. 12$. & G. * 

It is not neccflary for thePlain^fFlnlfe 

OrTttJe. ' Declaration to make any S^&ial Title to 

the Tithes, or to (hew any Deed to maliH 

tain his Right to them; fo* tte A&ioa is 

but in Nature of Trefpafs to recover Da- 

mages) and to punilh the Wrong and In^ 

jury the Plaintiff has fuftained by taking a- 

way his Tithes contrary to the Smtute 5 tad 

the Plaintiff's Title is only as an Induced 

ment or Conveyance to the AAion ; but it 

is fufBcient to purfue the Words of the Sta* 

tute, and fet forth in the Declaration, That 

the Defendant is Owner or Proprietor of the 

Tithes. See i Re?//. R. 13. and i Ventr, 

126. and fo in the Cafe of Strode and Byrt^ 

P^f 7. /^w 3. in B.*R. befofe mentioned, it 

was relolved, 'Tis fufficient to declare nt. 

Proprietariusy without fliewing a Title ; bat 

, he can t recover without proving a Title t 

&i?i ^^^ ^^ ^^ neceflary for the Plaintiff to fliew 

£fiai€^ ^hat Eftate the Defendant hath in the Lantf^ 

or by what Right or Title he occupies it | 

but to fay generally that the Defendant Is 

Occupier, is fufficient. See Marub zi. 

tfof the Nor need the Plaintiff exprefs in the Def 

QmimHUs^ - claration the Quantities or Loads of C<mi^ 

*<^' €^^i that were carried away, i Brfjfionl 7^ 

n<)r the Kinds of it. 2 Ittft. 650. 13 Cokejj^^, 

S Kek. 307. — But in an Eje^one finmi 

brofight for Tithes, there the feveral iOndi 

ought to be fet forth. 1 1 Co. 25. *. 

In a Declaration on this Statute the Plain*' 

tiff fet forth. That he was Proprirtarius De^ 

fimanm GarbartmQ Fcfni^ Qs. and that th* 

4 Defend^t 



JDofendiliitili^iiaw certain. Lands containing 
io many Acre^ in that Pari(h with Grain^ 
;^^d cand^fl the £uae aw^y^ not fetting out 
^he Tithes^ ,ai^d after Vj^rdidt for the Plain** Garba quid. 
-];|ii& it wa^ (|pov^ in Arreft of Judgment, 
ThatrPrapri^ariM Decinf^rum Garbarum was 
j^Qcertain, ^ud 1)9 Grain i;i j>articular was 
4emai\ded>y |:he JOedaratipn,. and therieforc 
it was not good. 

But it was jSLefolved, That Garha in its 
prpper Siigni£cat;ion is intqpded of Com: 
And Roll faid it had been fo adjudged in 
oi^e Baxter'^ O^Cy upon. Confultation ha4 
Kith the Civilians, i where, upon a Gi^ant 
(Oif Decimal Gatbarum^ the Party claimed 
to have Tithe Hay ^ but ^reed, , That 
^ipV the Wprd Garhi in its larger Lar 
fitude.: did j^cM^i^'ehend any thing that 
llfed to be iiJndled up, as Wood, ^c. yc* Good aftor a 
l^t?er a V^r^id it fl^U be. intended of Cora V^^^^ 
only I and tho* the Demand iiyas of fo many 
As^es of Grain generally, yet it .was held to 
be; certain enqugb, it being mentioned to be 
{own^o^3i a certain Number of Acres ; this 
AdiQQ on tiie Statute not being brought to 
recover the Tithes themfelves» but Danxag^ 
fi>r them pnly s and it was aUb agreed by 
|M^, &c. th^t (he Word Grawy i!;>y conunoti Grah n^tdd. 
ConftrtK^ipn^ fl^all be intended Corn,, and 
not other Seeds. not Tithable. See ^kn 99w 
Stik 103, Z08, 2^7, 238. And i£//. 40, EUz^ 
it was refotlved. That the general AUega^ 
tion, that tl^e. Defendant ^ GfOfto fmhavit 
%^ Acras ^errdt^ iSc without (hewing what 
Kk\d of Gr^ was good a jfnft.Asoi Ok/^ 

Ee 2 ^d 
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BifitoDg' ' Andnote; kf«fcid tobctthebrffc^Bir^ in 
rf4rf^«wr4/5f, j^^^3 brought \ipmi this19ta!titte^'to.&- 
tlarc gencrd^'v That the. ittiiiHifFirr*^^ 
fen, dr. of fiich a PinBi, and thte i^ JB)£- 
ftAdant had {udi Tithes withui tlm Bat^, 
theffngle Value -whereof is fo'imu«^ \*hxeh 
he took and carried away, *|^. isrhetrty the 
'Aftion accrues to the PhrnidlSi , acibrdib^^o 
the Form of the Statute. See x Sd. ^. 
"t Kelr. 9«. ^ • - '. ■ " r 

fTfcf* Def/4' • Note alfo, That the Plaintiff need not fct 
tatiimi art f^^- That he^ or thcBeffaidaiit, is ySrt^w 
x^^iw'if^. jj^^^^.^. jj^^.^ (jfithotigh the Wotdsof *e 
Statute cxiSnd only to SmbrjeAs) for itihall 
be fo intended, "t ffiA ^5. r ^^, ^zz. nor 
mt^ thfe Plifnt^ ihew, ^ That the TitfaW 
We not comtxHindcd <br befibre: the Com 
fearried^xvay ; for that licrtstt the t>dlh- 
dant's Part to be made out; ^Keb. 34. ^3hit 
fte Omherba. 28*41. where ft ij'hcM iir A It. 
Tfet if Yts'tiot afifedg*d m the DedSratinn, 
That' the l>efendant had not agreed nwrh 
fte Parfoh, it iiiB on i Bcttturrcr, but good 
after a Verdift. Vtie ihi. d^ /fMrd.i!^z. 
Where the Plaintiff, in an A^ion on this 
Stattrte, ftr oot fetttng^^ out the Tithe of 
Wood, declared. That the Defendant had 
<nit down Wood to the Vahieof 200 /• and 
demanded 600 /. as the treble Value of the 
Tfthesof the faid Wood; this was ac^ged 
not gx>d i for that the Pkhitiff of Iris dt^n 
Ihcwing, demanded more for Tidie thatt:tbe 
whole Wood was worth. See t Brcmhk 94. 
Tet where the Ptauitrff decfeml. That 
iSie Befen&nt was Occupier of twenty Acres 
of Land, quasquid$mfrc4ia'tkirtydi!nsbtM 

fow, 



i ^ofh ^^^ oKTied the Cora away without 
r fetting 'om the Tithes, there the Word 
( Tfiirty" wa&held to t^e void ; and th^t the 
.Declarntioa jwas to be unoerftood of t;be 
fame twaiitjr^ Acres^ which before he was 
'faid to be Occupier of. i h^mns 97- 
' Alfo this Ai^on is held, not to be with- This Aaion 
in .the Statuife of Limitations^ that Statute not ^isbh tbs 
not extendvpg to Anions grounded on A^ Statute of Li'* 
of Parliament ; and therefore the PlaiotifF '^''^*^'^ 
is not confin^ to fix Years, or any other 
Time certain, within which to bring his 
Adbn^fiee i Oo.sti. i Sand. 38. \ Sid.^o^^ 
415. I Keb. 93. zKeb. 462^ 497. z Sand. 66. 

As to Pleas to A^Uops brought upon this j^uas to ABi* 
Statute we may obfcrve, That the Deqlara- <ms on this 
tion thereon being ufuajly a Demand of a Statute. 
Debt, or I>uty, due from the Defendant to 
d)e l^laintiff, and veiled in him by the faid 
sStatute, in Satis&Aion of, or Recoippcope 
V fiir Tithes fubftraAed^ the moft conunon 

and uitiai Ptea is Nil Debet ^ which is a di- Nil Debet. 
' TtGt Anfwer to, and a Denial of the Flaifi- 
tiff's Demand. 

But the Plea of N09 culpabibis^ or Not Nan CuU . 
guilty, is alfo held to be a good Plea in this 
Adion, That being a Denial of the Oi&nce, 
or Breach of the l^w, charged on the De* 
fendam^ in not fetttng out the Tithes ^c- 
> cording to the Statute, which OflS:nce is the 
Groundoftbe Plaintiff's Demand. SecHgb. 
aiB. 3 Cr^. 766, iz\. Mo^r 30^, an4 914. 
•nd both thefe Pleas are the general IlTue in OnttraU 
diisAdion. 
But we find alfo. That Defendants do SfniA 
^ ikmietimesi plead Special Pkan .as a M:>diiSy 
E e 3 ' ^ or 



or other Difcharee'; and the fahie are bel* 
good, as the Cai^s in j4llein 80. and in Rf j- 
mond 14. and i Keh S- -S. C: ^here a Tkrol 
Difcharge of Tithes for Years was pleaded j 
and fo is i Lev. 24* and fee the Cafe of a 
Compofition quamdiu amhobhs fartibtis pfa- 
ciierit, I Salk. 144. but note, fuch an A- 
greement is determined by btxiiging the 
Adlon, and therefore can*t be pleaded: 

Ctmral Ijfti0. Neither is it ufiial to plead fuch Special 
Fleas, nor fofafe as the general Ifliie, where- 
in any Difcharge of Tithes may be given in 
Evidence. And it may alfobe Queried, whe- 
ther on a Special Demurrer for that Caufe^ 
fuch Special Pleas are good, as amountin]^ 
only to the general Iflfue. 

Boidince. As to Evideftce to be given in this Adion*, 

thefe two Points are to be obferved^ ^i^- 

1. What ^Evidence is requifitc to be given 
by the Plaintiff to maintain his Adion, fo 
as to obtain a Verdift. And, 

2. What Evidence the Defendant may, 
or ought to give, to excufe or juftify himfelf 
from the Penalty of the Statute. 

£ifidem$ fy a pirft. If the Plaintiff be a Parfon, Vicar, 
rT^^lff^^ or other Ecclefiaftical Perfon, and claims 
p^Ss'lt *« Tithes in Right of the Church or Bene- 
jtimiim and fice whereof he is Incumbent, he is in Strift- 
MuSum* nefs bound prove his Inftitution and Indudi- 
on, and all Things elfe required by Law to 

2ualifie himfelf to be Incumbent of that 
Church to which the Tithes do belong. 
But if the Plaintiff hath been for feveraf 
Tears in PoffefEon, he is not ordinarily put 
to prove thefe Matters, unlefs the Deren- 
dant in hii Defence fliews fome Reafons 

why 



why ^lefe Things oi:^bt to be proved and 
made out. 

: JSot the JLaw <ioth not Determine hovBr 
many Years the Plaintiff ought to be in 
the PoileiEon of his Benefice to excufe him 
from being put to the Proof of thefe Things ^ 
but that ieems to 4>e left to the Difcretion 
of the Judge who tries the Canfe. Tho' I 
conceive a fmall Numb^ of Tears, as three 
or four, quiet. Pofleffioii will be fufiicient. 

In. a Suit for Tithes birought in the Spi-* Hegathf h 
ritual Court, the Defendant pleaded,^ That hefrmJL 
the Plaintiff being Parfon, had not read the 
Thirty-nine Articles ; and the Court put the 
defendant to prove that Matter, although 
it was a Negative ^ whereupon he moved ror 
a Prohibition, which was denied : For by 
Coke and Di^dderidge^ the Law doth prefume 
that a Parfon has read the Articles, becaufe 
otherwife he is to lofe his Benefice. And 
when the Law prefumes the j^ffirtnativej then 
the Negative is to be fraved. 1 Roll Rep. 83. 

And fo it IS faid to have been ruled upon ReaJhi^ the 
Evidence at the Af&zes, That all Things Tbhiymm 
re(|uifite to make the Defendant compleat ^^'^^^ 
Incumbent Ihall be prefumed, unlefs the De-» 
fendant, by fome Evidence to the Contrary, 
give Occafion to the Plaintiff to prove thofe 
Matters See Oaytms Rep. 83. 

Yet in Ejedment for a Reftory, it was 
infifted on by the Defendant's Coimfel (afr 
ter the Plaintiff had made Proof of his Ad«r 
milHon, Jnftitution and Indui^ion) That the 
Plaintiff ought to prove his reading and fub-- 
fcribing the Thirty-nine Articles, and the 
Pedaii^oQ of tv$ A0ent to aU Things coni* 
E ^ 4 Wine4 
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tuned in the Boidk 4iF GoaiQio*^ INvfcJEi, .^ 

that fuch Dettaration of his Alfentiivas^ ma/tf 

>rith]n the Time ^ppdnttd^.ltfaejikauieii 

and by the R^iort o£ tke Cme^ the Opmi 

on of the Court feem'd toc be, Tfaat all 

thefe Things oii^t to be pvoved : But it-is 

there faid. That AdmiSsm^ Imftitimcm aai4 

Indu£lion upon die Pveferitaltioi^ of a»'S«' 

ftranger, is fufficient Evidener to Bar the 

Plaintiff in an Ejeffime Rrnur^ and to|ttl 

hrm to hi^ ^are Jknpedit. See i Sid^ 220. / 

But according to the Opimbn of Gbybami 

Dodderidge, fupra: For that the Plaintiff 

has once a Legal Title by inflitution ana 

Indudion, the other Matters appointed!^ 

the Statute to be aftenvards pertbrmM b| 

hinsy the Omiflion of any o£thm, akhC 

It make the Livmg void, yetbeiagas a<k)n* 

dition fubfequent to the PJaintiff's Titir^ 

ibaU be prefumed to be petfotmed by him ^ 

and therefore the Non-perfi^rmof^cc ought to 

V be made out and proved by the Defendant^ 

j%a$ib$ -Alfo the Plaintiff mufft prove, that the 

Lands n$ in Lands lie within bis Pariih, and that the 

t^ PMfifif Com, &c. growing thereon was carried a- 

*^* way^ and fe muft alfo prove the Value of 

the Corn, (^e. and if the Plaintiff be a LdE» 

fee, muft prove his Leafe 3 but after a keg 

Pofleflion he need not prove his Leafe ; nor 

>i|ieed he prove what Eftate his LtlCnr had at 

the Time of the Leafe made. 1 Ski. zt^ 

aiid where he muft prove his Title, vidi 

emte Strode v. Byrt. \ ■'■■ - ; ' 

UfindamTs The Plaintiff havirfg made out hisCaie^ 

Tfoff <f /rf* and proved Iris TWe to the Tithes, it is the* 

T^i^^Sc 'n<^«»^*>cnr :on> the Defenddi«^^o juftifie or 

' '* * - v. excufe 



prove. That iht Tithes -wcne jnftly k% pnt 

ufbd.wi^ia that PartOi. And if th^ Tithei 

he .oBcef fo duly ktoutf and dAtr that taken 

ttwaybya Stongeri, without Fraud in th« 

iDefeadaiU!^ &f. .the Defendant, (or Owner 

bt the Land) ftaii not be chargeable. 

. So the Defiendant may |)rove an jigre^ Agfoment^ 

fm^tor Cmptjfifiofi made with the Plaintiff?^' ^ ^^^"^^ 

for the Tithcfiy and tho' it be a Parol Agree- ^^ - 

ineat only, which by Law ii not fufficient t6 / 

grant the intereft of the Tithes, efpecially fer 

more years than one ; yet fuch a Parol Agrees 

siefft is held good to excufe the Defendant 

fvom the Fcxieitnre given by the Statute. See 

Raym. i^ i ^^. ax. i L$v. Z4^. 3 Keb^ a4. i ' 

^ And \t there be two Piaintiffs who bring 
liie Ad:ion, an Agreement ix^h one of them 
ddyv is fc^cxent, and ihall bind his Com* 
fxanibn. Moor 91 $• Alfo the Defendant may ... 
prcrve. That another Perfim hath the Right ^^ **' 
to the Tithes, to whom he has paid them or 
comjpDunded for them. 

llie J>efendant may alfo prove. That the Siwrnf. 
iPlaintiffobtained his Living by Simony, or did 
not read the Articles, £^c. or is guilty of fome ' 

i^dier A& or Omiffion, which makes his Be* 
ncficevoid ; or hemay proveaLeafe or Grants 
or other Title from the Plaintiff, or from fome 
tther PerfQn,from or under whom the Plaintiff 
elaims, who had a Right to Leafe or Grant 
fuch Tithes ; and as it feems,, tb^ Defen-- 
4ant may prove, that the Benefice is above 
SI per Anmm Value, and that the Plain- 
tiff hath accepfied another ;Living without 

Difpen- 
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Difpeniation, contrary ta the S^at. &i M, ti 
c. 13. I Cr$. 3S1' 

So may the pefmdant prove a MasUis Dfi*. 
cimandij or any other Diicb^i^ of the 
Tithes, or the Payment ct tbeai9 according 
to fome fpecial Cuftom, Fre^criptioa, PriT 
vUege, Unity, iSc. And a Non-payment of 
Tithes, Time out of Memory, is a good £^ 
vidence of fuch Difcharge. IJab. $00, 311. 
Savil 62. 3 Kcb. 217. Dyer ^49. D^gg 338. 

But if the JDifcharge be hy. the Pope's 
Bull or Compofition, a Copy of fuch Bull 
or Compofition is not Evidence without 
fhewing the Bull or Compofition it felf. 
ff'incb. 70. 

So D^pofitions in the Bcclefiaftiod CoutX 
in a Suit there ibr Tithes (although the 
Witneifes be dead) are not Evidence in an 
Adion brought at Common Law, though 
in the fame Caufe. But a Sentence in me,^ 
Ecclefiaftical Court being a Judicial A£tj 
it is faid may be given in Evidence in a 
Suit in the Temporal Courts. Jficr^ir 820. 
2 KoU. Abr. 679. ^utre if in another Caufe ? 

As to VeriiSlsy we may obferv^ If the 
Jury give a Verdiift for the PlaintUF, they 
muu fmd thd real Value of the Tithes, which 
fliall be trebled by the Court; as if the Jury 
find the real and fingle Value to be 20 h. &c.. 
they ought to give the Plaintiff only fo mivdi, 
and the Court ihall treble it, and make the 
Sum fo given 60 L and fo . it was done in 
Baldwif^s Cafe. Godbo. 341. 

But if the Ififue be upon the Cufion of 
Tithing, or any other collateral Pointy the 
Jury then neoi not find a^y Valufit cf tb^ 

Tithes, 



Tithes, 4br in foch a Cife the Defendant 
fliall pay (only) the Value exprcfled by the 
Pr^mitifF in his Declairatioh, becaufe by the 
cMlateral Matter pleaded in Bar, the Value 
oF» thef Tithes fet forth in the Declaration is 
confeffed. See i Brownl loo. Telv. 127. 

And therefore, in all AAions brought upon PntefiMtM^ 
this Statute, if the Defendant plead any col- tb€ vaime. 
lateral Matter in Bar of the A^ion, he muft 
take the Valu6 of the Tithes mentioned in 
the Declaration by rroteftation, viz. he 
muft by Proteftation fay. That the Tithes 
Wfcre not of that Value as is declared, other- 
Wife he will be charged with the Value which 
the Plaintiff hath by his Declaration fet 
upon them. StcAllcin 88. x Keb. 706. 

And by Jvnes^ Juftice, the fame La^ is, 
if Judgment be given for the PlaintiiF by Judgmtio. 
nihil dicit^ non fim informatusy or upon De* 
murrer ^ for in thele Cafes, the Plaintiff 
fliall have Judgment for the whole Value by 
hftn demanded. See Degg 41 o» 

But the Plaintiff in Adions on this Sta- at,, D^^^ei 
tute, fliall not recover any other Damages qt Cofis. 
or Cofts, but only the treble Value of the 
Tithes. Moor 915- 2 Cro. 70. and Jenkins 316. 
For it is a Rule, Ifhere a Statute gives a cer-^ 'Regvb. 
tinn Penalty J there in an ASHon to recover that 
Penalty^ Damages and Cofts Jhatt alfo be re- 
covered; but where no certain Penalty is given^ 
(as by this Statute for not fetting out of 
Tithes) there it is otberwife. Sec 3 Le^ 
'Dins 374. 

If the Aftion be againft two or more De- ABionagaintt 
fondants, and the Verdift is found againft tw^.andoM 
ane Defendant t)nly, and acquits the reft j " acqmtud^ 

yet 



Yet the HaintifF flmll b^rt Jtidgm^t ^^uoft 
min^ s^ainft whom the Verdict was fi>u«ij 
the Adion 1;>eing grotifided on a Statute: 
Although it be otherwife in Adions g^oundr 
ed upon Joint Contrads at Common Lamy 
hy Kelly Ch. Juft. Stile 3i*j^ iiS. 

But if the AAion be brought for Predial 
Tithes, for which an Adion lies: i4pon the 
Statute i and alfo for fmall or other 
Tithes, for which no Atftton lies upon At 
Statute; and the P}aintiiF obtains a Verdi^ 
for the whole, yet he fhall not have Jtidg- 
ment upon fliewing this Matter in the CoisPt: 
For that the FkintifF ought not to recovar 
in an Adion upon this SutHite, bw for Pre- 
dial Tithes only. See i Br&mnL 65 aad 70. 

Alfo in Adions on this Statute, if Ju(%- 
ment be for the PlaintiflT, it fliall be enericd 
\ %oi Defendeits fit in Mtfericordia^ and n^ 

. ' ^lod capiittufy becaufe the Adion is to reco- 
ver a Debt given by the Statute, as a Re- 
^ \ \ ** compence for the Tithes. 1 Sid. 233. i RdU. 
'^ yibr. Z2i. (^Btn fee mw the &atute for Amend- 
ment of the La^.y 

And a Recovery in an A^on on this Sta- 
' tute is a good Plea in Bar to any other Suit 
'brought afterwards for the fame Tithes. 
I Brofwnl 87, Teh. 63. 
Provififinfer Thus we have led the Reader throu^ 
Recnery ef the whoIe Method of Ordinary Proceedmgs 
Ti^h^s** r ^^ Common Law, as to A&ions founded on 
•the faid Statute j but as thofe Proceeding 
relate to the SubftradHon, Detaining, &e. of 
Predial Tkhes only, as before i* ^fei^ed, 
we are in the next Place to coi^iider what Re- 
xnady is provided bv Statute Law^ for the Re- 
covery of Ferfonal Tithes. And 



f : Atid firft, W;enaay obCefve;that the be&xe Sy Sun. i fie 
Hiencioiied Sliatofcc of 2 SS 3 £4! 6. has (as 3 EA ^. 
to J^erfonal Tithes) -B»^«/, &c. ?>^ ^^•'5' 
i«y Pffr/&w j^ft/e^ lo piiy kis Ptr/bml STtbes in 
^ 9)tm afore faid <hftyiag Relation to the fore- 
going Claufe) then it fiall be lawful Uthe 
\ OirdiMry of the fame Dwcefo^ ^ybere the Patty 
Ihat f4>^ might to pay the faii Stitbes is SwiiUngy 
ht^all ihe fame Party before bim^ and by his 
i>ff$retion to cxamiM bim by all iawful and 
Mteafonabte Abm$$^ other than by the Patties 
twn iwporai Oathy concerning the truie Pay^ 
ment of the faid: Perfonal Tithes. 
^ Bur this Statute being ibund mefibdual 
f(ff the Purpofea intendd^ a bectei* Provi- 
Son for the Recovery of (mall Tithes, Be ^ 

fTas at Length provided by the Statute of ^^^^ ^ 
}h^ 9 IV' 3- P- *' Whereby a Power is given g w.' 9. c, 6. 
t6 Juftices of Peace to detemme in Cafes F9f Recctfery 
pf finaH .Tkhes, as follows, w«. .^ rffmaimtbes 

^For the inere ettfy and effeOttal R^copery of J^r A^IJn!*^ 
. fmall lifbes^ and the VafM of them where the ^ paidd^ccrl- 
fgmteJbaSl he nndtOy fukfira€hd aWd detained^ mg t$ Cufim. 
where the fame do not amount t^atcve tht 
y^trly Value ef 40 s. /rtww any one Perfonj It 
is Ena^d, ' That all Perfons ihail well 
^ and truly fet out and pay idl afid £ngfilaf^ 
* fmall Tithes, and Compofitfocis and A- 
, ^ gt*eeniehtsfor the fame ; and all Offinings; 
, ^ CK>kttons and Obyenttons to the Redors, 
: ^ Vicars, or other Perfons to whom tbey 
^ ihalt be due, in the feverat ^slrifbes' in • 

.5 Bngfandy fFi^s and Serwicky according to 
^.the Rights, Cuftoms and Prefcriptkri^ 
- ^ xommonly ufed in the fsdd Pariftids fe- 



fpedively. 



Ahd 



Omc^kha, « And if aoy Perfoii fhailiubftraA, w(Wi- 

pwojHfiiu$, c ^fg^ QY any Ways fiiU in ihc true. Piy- 

^ mcnt of fuch fmallTitfee^^ Offerings, ©bi 

^ lation^s Obventions for twcoty Days after 

^ a Demand thereof, then the. Perfoo t6 

< Yfbom they are due xni^T; make his Gom^ 
^ plaint in Writings to two or more Jufia^es 

* of the Peace in that .County^ City, ,PJace 
f or Divifion, where the f^ime grows due ; 

HbtPairoiist f neither of which Jufticei^ is to be Fatroil 

< of the Church where the faid Tithes, &c. 
f arife, nor any Way intecdled in the faid 
« Tithes, €?r. 

^And on fuch Complaint .fo made to tWjO or 

^ mofe Jufticeaof the Peace, as afbrefaid,the 

^ faid. Jiiftiqes are to funrnon, in Writing 

^ under their Hands and Seals, by reafooable 

^ Warning, the Perfonw Perfons.agaiaft 

, ^ whom fuch Complaint ftiallbemade; and 

^ after Appearance or I>efault, the Summon^ 

m^ bear and ^ being proved upon Oatl]k,r the faid Juices 

4f$ermiM€r , ^ or any two ai them fhall proceed tx> lOc-^ 

'. . . . ^ amine and determine the iaid Complaint^ 

^ and' upon ProcA and Evidence produced 

^ before them, fhall, in Writing umier. tlieir 

^ Hands, and Seals, adjudge the dfe, 

' and give* fu(h reafonaUe Allowance ibr 

<. fuch Tithes, ^c. fp fubftraaed.orwiiii- 

< held, and alfo fuch Cofts not ^ceedmg 
^ los. as they fiiall judge juft and feg<« 

* fonable. 

0;f Nm-taj- ^ And if any Ferfon (hall refufe or megled^ 

mint. « by the i^ce of ten Days after Notice^, to 

^ pay the Sum fo, adjudged,, the Conlfeibies ' 

^ and Churcfa^Wardens of the faid Farifii, 

^ or one of them, fhall by Warrant, uader 

th« 



"^ tbe Hands and ScaU of the faki Juftices, ^^ ^ 
Dtfbrein the Goods and' Chatties of the '^'^ 
Pattjr forefofia^ and, after detaining them 
Sx the ^pace^ ef three Days, in Cafe the 
Sum adjudj^d be not paid with reafonable 
Charges' for making the Diftrefs, make 
publick Sale cf the £ime, pay the Sum ad-^ 
'judged to the Party complaining, and re* 
tain reafonable Charges tor diftraining, aS 
the faid Juftice ihall think fit, and return 
die Orerplus, if any be. 
^ That the JufUces, in their Examination o^iitj* 
of Matters on this Ad, may Adminifbr 
an Oath or Oaths. 

^ That this Ad is not to extend to Tithes, 
i^c. within the City of London^ or Liberties London, 
thereof, or to any other City or Town where 
the iame are feoled by Ad of Parliament. 
^ That;rno Cbmplaintto Jirflices^of Peace UmHatloiu 
for Tithes, Be (on this Ad) fliall be 
heard and determined by them, unlefs . 
made within two Years after the Tithes 
Sc. become due. 

^ That Parties aggrieved by any Judg-\%«4/. 
mtet of two Juftices, may Appeal to the 
siext QtmrteP-SefRons, and the Juftices 
there prefent, or Major Fart of them,^ 
fliall finally hear and determine the Mat*' 
ter I and it they find Caufe to confirm the^ 
Judgment given by the faid two Juftices, 
they Ihall Decree the fame by Order of' 
£^ons, and give Cpfts againft the Appel- v x 
jant to be levyM by piftrefs and Sale of -^ C(>/x. 
hh Goods and Chatties. And, 
* That no Proceedings, by Virtue of this j^. y^wwiiA^ 
Ad> ibali be removed or fuperfeded by any ^ 

« Writ 



4i2 "JOft iKrdm Of XtS^y to> 

Writ of Certiorari^ or ofbcr Writ 6oc» tay 
Court at PFeftminfter^ or o t h er Co«rt 
whatfocver, toAtU theTtdeof fuch Tithes, 
fc?r. fhali be in Qucfflon. 
A Modoi • -*^n^ where mv Ferfen or Ferfens co»- 
«(/fi/^*4 ^ plafhi'dof for with-holding fil^all Tithes or 

otiter Duties aferefaad, ftaff, feefere ilia 
Jufticej of Peace, inifift upon a Frefefip* 
tion, Mfdtts Becimandi, Ctiftom, or. 
whereby he or fhe ought to be freed from 
Payment of the fame, acid defiver tiie 
fame m Wrhing to rfie Ikicf JFufticcs, fub- 
fcribM by iiitn or her, ahd fcaH theit give 
reafonable and fufKciimt Security to pxf 
all foch Cofb and Damages, as on a Trial 
at Law fhaH be given againft him^ her^ 
or them, in Cafe the Prefcripticm, JUbdMSy 
Cuftom, ^c. fltall not upon the f^ Trial' 
be allowed- In that Cafe, the ^^^ifticcs 
Ihaft forbear to give Judgment ; »nd tlteii 
the Perfon complaining ffiall' be at Libcrtjf 
to fbe for the faid Subffradfxon, (^c. in 
any other Court where he might have 
fued before the making of this Act; 
Tbt ymfihis ^ That cvfery Perfon obtaining Jud^mnt, 
Juigmiut. • or agairtft whom Judgment (hall be ob- 
tained before Jufticcs out of Sefton$, for 
fmall Tithes, &c. (halt procure the fidto* 
to be enrolled at the neit Quarter^SelRons, 
and the Cl^rfc of the Peace is rc<pih?cd 
upon Tender to enroll the fam^ aiid not 
to receive for fo doing more than t f. 
And the Judgmetit fo enrolled, ai^ the 
Money fo adjuc^'d being paid, flull be i 
JL'S0k' * good Bar to conclude the faid Rcfihor or 

^ Vicar, 



u hi' tried at 
Law* 
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' Victr^ from any other Remedy for the 
I « laid fxnall Trthes, Sc. 
i ^ If the Perion, againft whomfuch Judg- JujtUt$ if 

• ment isjihall after luch Judgment, and be- another Cnm^ 
I * fore the Money adjudg'4 is levyed, remove ^y* 

J * out of the County, City, or Corporation, 
j i the Juftice&whomade the Judgment, or one 
I ^ of them, ihalicertifie the lame under Hand 
' and Seal to any Juftice of Peace of fuch 
^ other County, City, ^c. where the faid 
^ Perfon (hall inhabit, who is by Warrant 
^ under his Hand and Seal dired:ed to the 
^ Conftables or Church- wardens of the 

* Place, or one of them, to levy the Sum fo 
^ adjudged in fuch Manner as the faid other 
? Juftices might have done in Cafe the Par* , . 
f ty had not removed. 

. « The faid Juftices who Ihall hear and Cofi^^ &c. 
f determine the Matters aforefaid, fhali 
f have Power to give Cofts, not exceeding 
t lo/. to the Party profccutcd, if they 
f . ihall find the Coniiplaint to be Falfe and 
f Vexatious, to be levy'd as aforefaid. 

* Perfons fued for any Thing done in Exe* 
f;ciition of this A6t fliall recover double 
^ Cofts, in Cafe the Plaintiff Difcontinue, 
^ be nonfuit, or a Verdift pafs againft 
§iiism. 
, ^ No Qerk or other Perfon, who fliall be- 

* gin any Suit for recovery of fmall Tithes, 

• &c. not exceeding the Value of 40 s. in 
•' the Court dS Exchequer, or any Ecclefia- 
^«ftical Court ihall have any Benefit by this 
%r AA &r the fame Matter for which they 
^fofued. . 
^ Ff Notes 



Note 3 this Aft was at firit only T€1I1|k>- 
rary for three Years, and to. the End of the 
next SeiHon ^ and i^erwards by Statute lo 
fi? II ^. 3. c. 1$. it is continued for itttti 
Years, and thence to the End of the next 
Seflion, but by a Subfequent Statute it is 
made perpetual. 
Sm. 7 & 8 After which faid Ad, and as I take it, in 
W. J. the fame Seffion of Parliament, another A&, 

*•?• S*- (wa. 7 £^ 8 /^ 3. cap. 34) paiTcd for obli- 
ging Quakers to pay Tithes, and Church 
Rates, which Recites, £^r. 
iiMkffs u < And whereas, by Reafon of a pre^nd-. 
t^ Tabes, $ ^ Scruple of Confcience, %takcrs do refufe 
^ * to pay i'itbes and Church Rjites ; be it 

* Enaded by the Authority aforefaid. That 

* where any Quaker Ihall refufe to pay or 

* compound for his great or finall Titbesy ©r 
^ to pay any Church Bjites^ it feall, and may 

1 Jufiices, * ^^ lawful to and for the two next Juftices 

* of Peace of the fame County, (other than 
^ fuch Juftice of the Peace, as is Patron of 
^ the Church or Chapel, whence the faid 

* Tithes do, or (hall arife, or any ways in- 

* tcrefted in the iaid Tithes) upon the Com- 
^ plaint of any Parfon, Vicar, Farmer, or 

^ C^^plal^ * Proprietor of Tithes, Church- warden or 
^ * * Church- wardens, who ought to have re- 

* ceive or coUeA the fame, by Warrant un- 
^ der their Hands and Seals, to convene be- 

t9 ctrnvewe * ^^^^ ^^^^ ^^^^ Qiiaker or Quakers, neg- 

Md Examine^ ^ leAing or refilling to pay or compound for 

&c ^ the fame, and to examine upon Oath, 

^ (which they 'are thereby impowered to 

^ Adminifter) or in fuch Manner as by this 

« Aa 
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AA is provided, the Truth and Juftice of 
the faid Cdmplaint ^ and to afccrtain and ^^^ Otdtr 
ftate what is due and payable by fuch Payment w$ 
Quaker or (fakers to the Party or Pan- <»*«« loU 
ties complaining, and by Order under their 
Hands and Seals to direA and appoint the 
Payment thereof, fo as the Sum ordered 
as aforefaid, do not exceed the Sum of 
lo/. and upon Refufal by fuch Quaker or q^ ^^^. 
Qutakers to pay according to fuch Order, J^ydifirlin 
it fhall, and may be lawful to and for w Non-foj- 
any one of the faid Juftices, by Warrant »»«»'• 
under his Hand and Seal, to levy the 
Money thereby ordered to be paid by Di- 
ftrefs and Sale of the Goods of fuch Of- 
fender, his Executors, or Adminiftrators, 
rcndring only the Overplus to him, her, 
er them, neceflary Charges of diftrainlng 
being thereout fim deducted and allowed 
by the faid Juftice ; and any Perfon find- 
ing him, her, or thraifelves aggrieved by 
any Judgment given by fuch wo Juftices 
of the Peace, fliall andmayap^ealrTd the ^fpMluO^ 
next general Quarter-Seffions to be held ^^i"^*' 
for the County, Riding, City, Liberty, 
or Town Corporate 5 and the Juftices of 
the Peace there prefent, or the major 
part of them, fhall proceed finally to hear 
j(nd determine the Matter, and to reverfe Who may Rh 
the faid Judgment, if they ihall fee Caufe ; ^/'* 
and if the Juftices then prefent, or the 
major part of diem, fhall find Caufe to ^ ^j^kw 
continue the Judgment given by the firft &c.^^^^ - 
two Juftices of the Peace, they fhall then 
I>ecree the fame by Order of SefSons^ and 
F f a fhall 



43« 






M Ccrtio- 

X9XU 



N^ Lijhefs 
•tin jfypeMl 
iiUrmlned. 



Ciittimtanc9* 



Stai. I Geo. 
I. cap. 6. 
Sea. 2. 



f^akifs U 
payy &c. as 
the AB (fapra 
mrtau 



Vit %m of 5C<t!)es, &c. 

fhall alfo proceed to give ftich Colb agatnft 
the Appellant, to be levy'd ^ by IHftf efs 
and Sale of the Goods and Chatties of the 
faid Appellant, as to them fliall feem jilft 
and reafonable; and no Proceedings or 
Judgment had by Virtue of this Ad^ ftaJl 
be removed, or fuperfeded by any Writ 
of Certiorari^ or other Writ out of his 
Majefty's Courts zt If^eftmnfier^ or any 
other Court whatfoever, unlefs the Title 
of fuch Tithes fliall be in Queftion. 
* Provided^ That in Cafe any fuch Ap- 
peal be made as aforefaid, no Warrant 
of Diftrefs fliall be granted until after fuch 
Appeal be determined. Provided alfo. 
That this Ad fliall continue in Force for 
the Space of feven Years, and from thence 
to the End of the next Seflion of Parlk-^ 
ment, and no longer. 
But by Statute 13 /T. 3. c. 4. the faid Ad: 
was further continued for eleven Years, and 
thence to the End of the next Sefltons of 
Parliament, and by a fubfequent AQc is 
made perpetual. 

The fame A6t was likewife more fully 
enforced and extended by another A A made 
I Geo. I. £?. 6. which, in the Second Seftion 
thereof, Enads, < That the Remedy pro- 
« vided by the faid Ad 7 €? 8 /^ 3. for tfee^ 

* Recovery of Jitbes and Cburcb Rates fliall- 

* be extended, and may be ufed againft any 

* Quaker for recovering of any Tithes or 

* Rates, or any Cuftomary, or other 

* Rights, ^c. belonging to any Church ot^ 
^ Chapel^ which by Law and Cuftom ought 

I to 



^^ to be paid for the Stipend and Main* 
^ tenance of any Miniftcr, Sc. 
^ And any two Juftices of the Peace of 

* the Place, other than the Patron of any 
^ fuch Churchy i^c. or any Ways intcreft- 
^ ed in the faid Tithes, i^c. on Complaint 
^ of any Parfon, Sc- are to fummon in 
^ Writing under their Hands and Seals, by 
^ reafonable Warning, fuch Quaker againft 
^ whom fuch Complaint is made, and a& 
^ ter his Appearance, or in De&ult thereof^ 
^ (the faid Summons being proved upon 
^ Oath} to proceed to hear and determine 
^ the faid Complaint, and to make fuch 
^ Order therein as in the {aid A6t dire&ed : 
^ And alfo to order fuch Cofts and Charge9 

* as they (hall think reafonable, not ex- 
^ ceeding 105. as upon the Merits of the 
^ Caufe fhall appear Juft. Which Order 

< (hall be fo executed, and on Appeal to 

* the Quarter-Seffions may be reverfed or 
^ affirmed, and fhall not be removed into 

< any other Court, unlefs the Title of fuch 
« Tithes, &c. fhall be in Queflion, as in 

* and by the faid Aft fupra is provided. 
We have now gone through all the feve- 

ral Branches of the Common Law, whereby 
the Right of Tithes and other Ecclefiaftical 
Duties are guided and direded ; we have 
alfo fhewn and explained the feveral Sta- 
tutes, whereby any Provifion is made di- 
re&ive of thofe Rights or Remedies, and 
how, and in what Manner they are to be , 

fued for, or defended. 

Ffj It 



It remains only^ That fomething fiiould 
be faid of the Manner of Cuftomary Ti- 
thing, otherwife called a Modus Decimanfi.- 
The Rules whereof in general are to hlt^ 
found before difpers'd through the feverai 
Farts of this Treatife, where 'tis ftewn^ 
That Cuftom and Prefcription muft be the 
Guide to dire<5l every Medals Decmmdiy 
and that all Cuftoms and Prefcriptions, vA 
confequently a Modus Decimandi is to be 
tried by a Jury at Common Law, who are 
the only proper Judges of ffich Cuftoms; 
and therefore I fhall only add a diftin& 
Chapter touching the Cuftom of Tithing in 
theCityofXaffi^x;. 



CHAP^ 
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CHAP. XI. 
Of the ancient Cuftom or Modus of 
tithing in London, and by what 
Means it progrejjively varied,, 
. *tilljettled by Stat, 37 H. 8. 
c;ii. and the Decree made there* 
upon; aljb of the Provijlon made, 
iy Stat, 21 & 23 Car. 2. c 1 5. 
Ivr Payment ofitthes in thefi' 
fveralPariJhes in London therein 
mentioned; and a Lifi offuch 
Parifiesy and what Rate-Tithes 
each Parifh is to fay : With Pre- * 
cedents of Declarations, &c. on 
the f aid Statute, 

IT appears from our ancioit Records and 
Hillories, That the Legiflative Power of 
this Kingdom had always a peculiar Care to 
preferve (he Frivileges, Cuftoms and Ufaees of 
the City and Citizens of Lottthn, more e^eci- 
ally their M)dus Decimandi, or Cuftom of 
Tithing ; and therefore all the Statutes that 
have direded the Payment of Tithes, have 
particular Claufes therein inferted, Thatfuch 
Ads fliall not extend to the City or Citizens 
qi Loudon, ^c. vide ante, pag. 24, 25, 6^c, _, 

But what the anticnt Cuftom of l>ondott Ch£^^'^ 
W^s therein, will beft appear from the Ar^ ine^thefZ' 
?f4 (umehts London; 



guments nfed in the Cafe ^- Dufm veA 
Bttrrell and Gaff^ which) as it is reported iH 
PrivHegia Londini^ p. 93^ €^c^. was thus, mz. - 
Tmfm One Mr. Dutw^ Parfon of Qrace-Cbufih 

I>iuin*iGf/#; in London^ had exhibited a Petition to th^ 
then Lord-Mayor according to the Cu- 
ftom of the faid City, againfl: the Defen- 
dants and others his Parifbioners, for a Sim 
of Money claimed by him in Lieu t£ 
Tithes due to him from them, as inhabit-^ 
ing within his Parifh ; but Suit being by the 
Defendants made to the then Lord Chancel- 
lor Bacon^ he fcprefents the Matter to the 
Kine, who thereupon commiffioned the 
Archbifhop of Canterbury , the faid Lord 
Chancellor, and divers other Peers and Jud« 
mdUm ikfi S^^ ^^ ^^^ ^^ Caufe. And thereupon a^ 
Psf mints to the Points, What was antiently paid by 
«rw* &C, the Citizens of Londm for Tithes ? and how 
thofe Payments grew and became varied. 
It was faid, 
That it appears by the Records of the 
Niger Bilb0t ^^ ^^^79 '^^^^ Niger Bilhop of Lonim^ 
•/Lcmdoni 1 3 Hen. 3. made a Cohftitution in Confir- 
CuMMi&n mation of an antient Cuf^om formerly u^ 
ijHcn. 3. fed Time of Mind, that Provifion (hould be 
made for die Minifters of London in this 
Manner ; that is to fay, that he which pay* 
cth the Rent of twenty Shillings for his 
Houfe wherein he dwelt, ihould offer every 
Sunday^ and every Apoftle's Day, whereof the 
Evening was fafled, one Half-penny: And 
he that paid but 10 s. Rent yearly, ihould 
offer but one Farthing ; and all this amounted- 
unto according to the Proportion of z:$^ 
^d.per Pound j for there were fifty-two Stfn^ 
/ days. 
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di^s^ md but eight Apoftles Days, the Vigib 
o£ which were afted. And if it chanced ^hat 
one of the Apoftles Days fell upon a Sunday j 
then there was h\xt one Half-penny, or Far- 
thing paid ; fo that fometime it fell out to be 
ibmewhat lefs than 2,s. 6d. per Found : And 30 Ed. j« i^ 
it appeareth by our Book-cafes, in Edward 10 Bd. 3. 3. 
the Third's Reign, that the Frovifion made 
for the Minifters of Lcndon^ was by Offerings 
and Obventionsj howfoever the Particulart 
are not defigned there, but muft be under*- 
flood according to the former Ordinance made 
l^ Niger 'j and thus, the Payment oi zs.6 d. 
ixk the Found continued until 13R/V. 2. 
S'hcmas Arundel^ Archbilhop of Canterbury^ Tho. Arnn- 
made an Explanation of the Conftitution i^lArMiOo^p 
made by Niger^ and thruft upon the Citi- ^CamcA. 
zee^s of London two and twenty other Saints ^' * ** 
Days than wefe meant by the Conftitution 
made by Nigetry whereby the Oflferings then 
amounted unto the Sum of 3^. sd, per 
Found ^ and there being fome Reludtation 
made by the Citizens of London againft it. 
Pope Innocent in 5 Hen. 4. granted his Bull, p^ j^^ 
whereby the former Explanation was con*- eenc. 5H. 4.^ 
firmed ; which Confirmation (notwithftand* 
ing the Difference between the Clergy and 
Citizens of London about thofe two and 
twenty Saints Days, which were added unto 
their Number,) Fope Nicholas alfo, by his Bull pop$ Niclw 
in 31 H 6. confirmed : Againft which the 31 H. 6. 
Qit\Z€n^oS London did alfo contend, iand that 
with fo high a Hand, that theycaufed a Re* 
cord to be made, whereby it mi^hc appeat in, 
future Ages, that the Order or Explanation 
made by the Arehbiflidp of CatHerburyj was 

donci^ 



doae wicbottt caUingthe Gidaess of L(m^9 
unco it, of any Conf(^t ^i/i^n hy them.* 
And it was bnmdecl by the Name oC an Of-i. 
der fumpitmfiy and dbruptitimfiy goUen^ .W ' 
thzrefore tuGre fi$ t$ bow tht Name ^ a De^: 
fituSoryj than a Declaratory Order : But noi>^ , 
witbftanding this Contention^ it feemsth^. 
Power and Intereft of the Oergy was then £q 
great, that the Payment was moft ufually mad^ 
according unto the Rate of 35* 5^. in the:' 

Liodwood, Pound; for Linwoody who writ in the Time.: 

/«/• i4<. Qf j^ijig /2^, ^ in his Provincial Conftitud^ 
ons, debating the Oueftioci> Whether the 
Merchants and Artmc^rs of. the City of 
London ought to pay any Tithes? (hewethit 
thattheCitizensof Lofrtfo)^, by an ancient Or-* 
^nanceobferved in the faid City, are bound 
cverv Lord's Day , and every princip^ 
FealUDay, either of the Apoftles, or others,^ 
whofe Vigils are fafted, to pay one Farthing 
for every ten Shillings Rent, that they paid 
for their Houfes wherein they dwelt; and 

%£^6^ in 36 Hen. 6. there was a Compofition made 
between the Citizens of London and the Mi* 
ntfters of London^ that a Payment fhould be 
made by the Citizens, according unto the 
Rate of i$. $d. in the Pound; and if any; 
Houfe were kept in the prc^r ^and of the 
Owner, or were demifed without Ref^rva^ 
tion of any Rent; then the Church* Wardens 
of the Pariih, where the Houfes were, ihcmld 
&t down a Rate of the Houfes, and, according 
to that Rate, Payment ^uld be mad& 
After which Compofition fo made, there wa« 
an Aft of Common Council ^lade 14 Ed. 4. 

H^Bd. 4* |i| London^ for the Confirmatioq of the.B)^ 

grants 
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fgtSLnted by TfcpcNubalas. But the Citizens 
of Lmdofi finding that by the Common Laws 
of the Realm, no Bull of the Vope^ nor 
Arbitrary Compofition, nor Ad of Common 
Codiicii, could bind them in fuch Things as 
concerned their Inheritance ^ they ftill wreft- 
led with the Clergy, and could not conde* 
fcend unto the Payment of the faid eleven 
Pence by the Year, obtruded upon them by 
the Additi(Hi of the two and twenty Saints- 
Days; whereupon there was a SubmiiEon 
unto the Lord Chancellor, and divers others Smlmj^ t^ 
of the Privy Council, and they made an the Lord 
Order for the Payment of Tithes, according Chancellor^ 
imto the Rate dizs.9d.m the Pound 5 the "^^^ 
*which Order was firft promulgated by a Pro* 
clamation made, and afterwards eftabliihed 
by an AA of Parliament made 1 7 H 8. c.zi. Stat. 1 7 H. 8. 
In Confirmation of which faSd Order, there ^^ ^>^^w 
was a Decree made 37 H. 8. with fome for- 37 H. 8^ 
thcr Additimis ; the which faid Decree was 
confirmed by an AA of Parliament made 
37 Hen. 8. c. iz. So as it appeareth by that -, 
which hath been feid, that the firft Payment *^ 5' * '* 
was only according unto the Rate of 2 j. 6 JL 
f€T Pound I aftenirard^ the Payment was 
increafed to the Rate of 3 j. 5^. per Pound. 
And laftty, there was an Abatement and 
Payment made only according to the Rate 
of 2 J. pi. in the Pound, The firft Payment 
grew by Cuftom^ the fecond by Conftitutions^ 
and Butis of the Pope; the laft by Decree 
in the Chancery } v^bicb Decree^ by tbe AH^ 
ei^U bave b^n enrolled in Chancery in fix 
MMbs}^ but Seareb batb been^ and it isnc$ 

And 
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Tbi Lard- And as to the laft Point,. which was» Wba 

^ori»*# (hall be Judge of the Payment of l;ithei 

•'*** for Houfes in London^ and thp Remedy fo^ 

the Recovery of them ? It wais iaid to be 

apparent out of the Words of the Decrecji 

that the Mayor of the City of London is Judg;^ 

and is to give Order concerning them ^ and 

Suit is not to be made in the Ecclefiafticai 

TfobMiM. Court for them i and if it be, a PrabibiH9n 

is to be granted, infomuch that the Party- 

grieved reforteth unto anotlier Judge thu 

the Statute hath appointed. JBut if the 

Mayor do not give Aid within two Months 

after Complaint made, or do not give liicli 

Aid as is fitting, then Refort is to be made 

Lard Cbamel' ^^^^ ^^^ Lord Chancellor of England^ who 

lor. hath three Months given him for ending o£ 

the faid Caufe. 
IVbdfibePaf' Note alfoj That one material Part of the 
fin may hy Argument was, Whether by the Commmi 

ft^aJwS ^^^ ^"y '^^"8 ^^ ^^ demanded for the. 
London V Houfes in London? And it was argued to be 
F. N. B. clear, that nothing can be demanded of 
/•'• 53« Common Right. For that which the Par- . 

fon ought to demand of Hou£es is Tithes ^ 
and it is improper, and cannot be, that 
KoTttbe$4HtT!i^t& can be paid of Houfes* Firft, In 
j^Hfimfes,af regard that Houfes do not increafe and re- 
Bkbi^ new, but rather decreafe for want of Repa-* 
rations, and Tithes are not to be paid of 
any Thing but fuch Thmgs as do increafe. 
and renew 5 as it appeareth by the Levitioil 
Law, and the Common I«aw of the Landv: 
Secondly 9 Houfes are Matters of Inheritancei 
. . p^^ whereof a Precipe lieth at the Commpfi Law. - 
^tUlnUft^ And the Rent referved upon a Leafe itaa4e> 

Unc$^ Sec of 



^ of them9 ^^ Ukewife knit unto the InheritancCf 

< and Parcel of h; fo that it (hall go along 

^ unto him that hath the Inheritance, and 

i therefore (hall defcend unto the Heir : And 

^ it is a Rule in Law, that Tithes are not 

t to be paid of Part of the Inheritance, but 

s ipiey ought to be paid of fucb Things as re- 

t new, or grow out of the Inheritance^ uppti 

^ which Reafon it is, that Tithes, by the 

I Goipmon Law of the Land, are not to bo 

( paid of Slate, Stone and Coal digged out 

i of the Pit. ^irdly^ Houfes being built only 

: for the Receiving, Habitation and Dwelling 

I of Men, and for Conveniency of Proteqr 

\ ttoti againft the fcorching Heats in Summer^ 

\ ^nd tpmpeftuous Storms in Winter, without 

I any Profit at all redounding unto the Owner ; 

and the Parfon being' to have a Benefit o- 

i thierwife, in the Payment of Perfonal Tithes 

I arifing through his Trade and Induftry in 

the Houfe, no Tithes can be demanded for 

I the Houfes themfelves, or for the Rent re- 

ferved upon them. Fourtbfyj The Decree 

made 38 H. 8. which exempteth the Houfes 

of Noblemen from the Payment of any 

Rate-Tithes, (heweth the Common Law to 34 Eli*. 

be fo, that Houfes of themfelves are to be P^t^^n'/^ 

difcharged of the Payment of Tithes ^ and ^^^'^ ' 

accordingly it hath been adjudged in divers 

Cafes happening at the Common Law, that 

Tithes by the Courfe of the Common Laws 

I niay not be demanded for Houfes, but they 

are to be difcharged therefrom. And as to But Cujiom 
the Point, which was. Whether Cuftom ««y nidk$ 
can eflabli(h a Right of Payment of any ^^/«^*^- 
Thhig unto the Parfon for Houfes? It ^Jt Deci^''* 
• feem*d mandi. 



feemM clear, that it well might; for itoiay 
well be, that before fuch Time as any Ho^ 
was built on the Ground where theHoufeis^ 
there had been a Sum of Money paid fyt 
the Profits of the Ground, in the Name of a 
Jdodus iecimandi ^ and though the Houfe 
was after built on the Ground, yet the Midns 
continues. And there being a Continuance 
of the Modus after the Building of tbe 
Houfe, Time has made it to be a Payment 
for the Houfe ; but this Payment is to tfe 
termed a Modus decimandi^ and cannot well 
be called a Tithe paid for Houfes, becaufe, 
as it is formerly faid. Tithes may not be paid 
for Houfes : And all this appears by Dr. 
Grant's Cafe in ii Cc.fof. i6. which was in 
Eifeft thus : 

Dr. Grant*/ Dr. Gratify Parfon of the Parilh of Sk. 

Csfi. Leonards in Fofier^lane iy infra PrdPcinStim 

Stu Martini le Qrand^ libelled in the Spiritual 
Court agaiiift Edward Taylor^ Farmer or Te- 
nant of an antient Houfe, called the Deaths 
Hmfe^ within the faid Precinft, late Parcel 
of the Pofleffions of the Abbot of IVeftimn* 
fter y and alledged that every Parilhioner or 
Inhabitant, having or occupying a Manfion- 
^ Houfe, Shop, Warehoufe, Cellar or Stable, 

within the laid Parifli of St, Leonards in the 
Precinft aforefaid, had paid every Year by 
Quarterly Payments at Eafier^ CSmftmas^ 
St. John and Micbaelmas^ Timeout of Mind, 
or at leaft from the Foundation, Donatitm 
and EreSion of the faid Redory of St. Leo- 
nard\ by equal Portions, to the Parfons of 
the faid Reftory for the Time being, Ab- 
mine © heo Decimarnm fuarnmfttxta Rattm 

cujuflibA 



tmju/Ubet vigMl SoUdortttn Kidiitus per An^ 
:^m ex qualibet hujufmodi Dotnoj Sbopa^ SoU 
^r^ $$eUarj five ■ S$ahulo^ fie tent^ five occnpat^ 
4it pr^diii^ Parccbia duos foiides kgalis Monet de 
^^glite^ Sc. That the {aid E. Si and his 
family did dwell in the faid Hoafe three 
•Y^rs, and had poflleflfed the fame for the 
/faid Time 9 fiib aftnuali Kedditu fexdecim 
'Ubrarum feu JaUem Dmdecim Librarutn^ Sc* 
^uid fo demanded 2j. in the Pound, £^r. 
Hereupon the faid E. i'aylor fuggefted for 
a Prohibition, That the late Abbot of IFeft^ 
fmnfier^ and all his Predeceflfoi^s, till the Dif- 
folution of the faid Monaftery, which was 
Jinno 30H. 8. had held the faid Houfe dif- 
charged, of Tithes, and fct forth the Stat, 
of 31 /£ 8. and conveyed to himfelf a Leafe 
fyv Years, iSc and thereupon had a Prohibit 
tim granted by the Court. To which. Dr. 
Grant appearing, Baylor declared againft 
htm to the fiffeS: aforefaid, and the Doftor 
traverfed the Prefcription of Bifcharge of 
Tithes, and the Iflue tried in London^ and 
found for the DoAor. 

But it was moved by i'ayhr^s Counfel, 
That upon the faid Libel no Confiiltation 
ought to be granted, for of Common Right 
no Tithes ought to be paid of Houfes of Ha- 
bitation, nor for any Rent referved upon ai 
X.eafe of them ; for Tithes ought to be paid 
of Things, which grow and renew Year by 
by Year, by the Aft of God. Heg. Si- ** 
F. N. B. 54. and F. Tic. Di fines 16. and not 
for Dwelling-Houfes, or for Rents referved 
imd created merely by the Ad of the Party. 
. ^nd therefore in the Qity of London the 

Parfons 



Farfons have zs, 2d. in the Pound in t^ 

Tb^ IkerM Name of Tithes ; but this is bv a Dect^ 

^^^%^ made .1535. which is confirmed hy Auth^ 

^^ * riiy of Parliament, Anno 37 H. »* c. 12,. B$t 

St. Martinis k Grand is not mtliki the €a^ 

jfoti. Decree and A£t ^ for thoi^h it is within 

London^ yet it is not of it, and therefore it 

remains at Common Law, a$ 5 £• 4« 15. 

and in 30E. 3. i.a. and 38 E. 3. 13. it is faid 

by Fincbden^ That the Profits of the Cht»-ches 

in London are the Oblations and Qbventions 

paid by Cuftom. 

But in this Cafe of Dr. Granf^ it was re* 
folved by the whole Court, That a Ccm- 
fultation fiiould be granted, for it may have 
a lawful Beginning ^ ibr it may be. That 
ifbr all the Land upon which the Houfes z^P 
built, this Modus Decimandi hath Time q\& 
of Mind been paid ; and although the famf 
Land be after built on, that fhall not take 
away the Parfon's Right to the I^dus i fof 
it might have a lawful Beginning, and th^ 
fame hath been ufed Time out^ of Mind« 

It was alfo refolved. That for this Cufto^ 

mary Payment of Monies being no Part of 

London^ the Farfon might fue in the Bccle-^ 

fiaftical Court, becaufe it is in the Name of 

Tithes, vi%. a Modus Decimandi ^ and every 

ITofir. 'antient City and Burrough ha<h for the 

, moft part fuch a Cuftonj de mado Jiwmandis 

for their Houfes, for the Maintenance Qf 

their Farfons; and as to the . Opinions of 

Obventio go E. J. afid 38 E. 3. it was faidj That: 

4uid(kuDde. ^^ntio dicitm ab olsvenicndo^ ftld includes. 

Oblations, Rents, and other Reimiuesy ^C 

See II Co. 16. ^c. 

. V- •■- V.V. .-. .v.r/. . .._^- ^ _^„ . > ,^ .... ^ iftrtf# 
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. .After this Cafe of Dr. Gtimt^ Dr. Leyfii^ld^ J>* Lcy- 

<which is alfoout of Lotukn ai)d the Liber- "''"*• "* 
ties diereoi^) fij^ for the Tithes of certain 
Stables, and libelled that by Common Rig^t 
and Prefcri^ion, Time out of Mind, the 
J^arfonsthere uCed to have a AMis dedmandi 
for the Hotsfes,. Stables and Buildings, that 
is to fay, after the Rate of the tenth Part 
of the yearly Rent, or. the Value of the 
fame ^ and on ihewing this to the Court of 
JB. K. a Prohibition was granted; and the 
Cafe being afWr mo?ed for the Defendant, 
though the faid Cafe of Dr. Grant was ur» 
ged, yet it was ordered by the Court, That 
the Flaiatiffin the Prohibition fiiould declare 
thereupon, and fo bring the Matter to be 
judicially .determined by the Court. See 
Uoi^. II. and as to the like Cuftoms for 
Tithes of Houffps, fee 3 Cro. 139. iKeb.602. 
z^eb.zio. 3L^. 386. 

Now the laid A& of 37 JS 8. c. 12. is as SiMti^H. 8, 
^llows. ^* "• 

.Where of late Time., Contention, Strife i>ifferiffcesb$* 
jUid Variance hath rifen and grown within tv;e$n the 
the City of London and the Liberties of the Cierg, and 
fame, between the Parfons, Vicars and Cu- £JSwif 
n^tes of the faid City, and the Citizens and 
Inhabitants of the fame, for and concerning 
the Payment of Tithes, Oblations and other 
Duties, within the faid City abd Liberties $ 
for appeafing whereof a certain Order and 
I>ecrfe was made thereof by the moft Reve- 
rend Father in God, Thomas Archbiihop of 
(kmerbury^ Metropolitan and Chief Primate 
of all England y Stomas Audley^ Knight, 

G g Lord 



iLord Audley of tValiini and then Lord 
Chancellor of Eftgiand^ now dtteaftd, and 
other of the King s moft Honourable PtiT^f 
Council ^ and alfo the King'^ Letters Paoeat 
and Proclamation was nmde thereof^ and 
direded to the faid Citizens coircemii^ thd 
fame. Whereupon it was after mowd ia 
the Parliament, holden at If'sfimirfftm b^ 
RicHsl 0f sn Prorogation the 4th Day of February^ m 
jiaifxiH.9. the 27th Year of the King's Majefties moifa 
Noble Reign, by Authority ix the Uaa» 
Parliament, That the Cickssni, and tfae.In- 
habitants of the fame City, flusudd at Sa/hr 
then next coming, pay untathe Curates o£ 
the faid City and Suburbs, all fisch.an4 Kkfe 
Sums of Money for Titb^s, Oblations, and 
other Duties, as the iaid Citiaii^s and die. 
Inhabitants, by the Order of the {(jucLlatfr^ 
Lord Chancellor, and otb^r the Kings's moft^^^ 
Honourable Council, and thei King's faid^ 
Proclamation, paid, or PUj^t to have pahi^ 
by Force and Virtue of the faid. Order at 
F4aft€r^ which was in the Year of our Loni 
i5i$. And the fame Payments fo v> con- 
tinue from Time to Time, until fiich Timev 
A ntw B^ ^^ ^^y Other Order or Law Ihoultt be maioy 
9fErc}§fiMfih publifhed, ratified and confirmed by thaV 
cai Lam In- King's Highnefs, and the thirtyt-two Berfooa^ 
*'*^'* by his Grace to be named, a^ wdl for the . 

full £flabliihment concerning die Bayraenc' 
of alt Tithes, Oblations, and other Duties. 
of the Inhabitants within the. faid City, 
Suburbs and Liberties of the fame, Is iqr.^ 
the making of the other Ecclefiaftical Laws 
of this Realm <^ England^ and* that every • 
Perfon denying, to p^y, as is aforefaid) ihonld^ . 

by 



by the CcMUnandmmt V th^ Mayor <if 
JUuB^^ fbr the Time beings be committed to 
][^rilbin, tfat^e :t6 remain until fuch Time 
w iie or they fliouid li«ve agreed with the 
CuTat?e Of' Curates for their iaid Tithes, 
Obktioi^ and ccher Duties, as isaforefaid, 
^ in the (aid: A& more piatnty appeareth. 
Swheni^hich A<^ divers Variances, Contend- 
onsand Strifes are niewly rifen, and growrt 
between the fdid Parfons, Vicars and Cth^ 
rates^ and the faid Citizens atul Inhabitants^ 
touching the PayiTient of the Tithes, Obla-, 
tioosand other Duties, by Reafon of cer- 
nin Wonb and Terms fpecified in the faid 
Order, which are not fo . plainly and fuHy ^ifl*'«'^«M- 
fetforrfi^ as ifi'thought convenient and ^^^c^iom^^^ 
t^ be; for aj^eafing whererf as well the faid &c* * 
Psnrfons, Vicars and Curates, as the faid Ci^ 
tiaens and Inhabitants have compromitted,^ 
and pi^t themfdves to ftand to fuch Order 
and Decree,' touchiag the Premilles, as ihall 
bm made by the fakl Right Reverend Father 
m God^^ ^h>mas Archbiftop of Cafaerbury^ 
Mfitropoliian and Primate of England^ the 
Rt^t HoilouTable Sir ^^mas M^ryc^bejly^ 
Kiiight, Lord U^rycthefly and Lord Chancel- 
lor of Ei^Umij the Right Honourable ^(h 
^wwf Dake of Norfolk^ Lord Treafurcr of 
England^ the Right Honourable Sir IfiUiam 
Pmifktj K^t. Lcard St. Jcbn^ LordPrefident 
of the Cotmcil, and Lord Great Mafter of 
the Kkig^s moft HonoiMrable Houlhold, the 
Right Hon- 5ir fcbyt Rupl^ Knt. Lord Rnr/i 
fH und Lord Privy Seal, the Right Honou«» 
raMe E^hmtd Barl of Hertford^ Lord Great 
Ciiambertaisi of England^ the Right Ho^ 
/\^ G g a nourable 



452 iCDe nam of ittiSjfe,^ & 

oonrable Jebn Viicount L/j^,iHigh Admi* 
tal of Ef^kmdy Sir RJck^ri Ufi^^ Knigttf) 
Chief Juftice t^ Eftgland, • Sir Edrjoard Mm- 
tague^ Kmghty Chief Jufttm. of the Commoii 
Bench zt IVeftminfier^ and Sir JR^cg^r G&(?/i»^ 
/tfjr. Knight, Chief Baron of the .E»:hequer, 
for a £nal £nd and Conckiiion to be had 
and made touching the Fronifles for eirer ; 
and to the Intent to have a full Peace and 
perfeft End between the {aid Parties their 
Heirs and Succeflbrs, touching the laid 
Tithes, Oblations, and other Duties fi)r 
ever : Be it Enabled by the Authority of 
this prefent Parliament, That fuch End, 
Order and Dire&ion, as fhall be made, de- 
creed and concluded by the foreiiamed Arch- 
bifh<^, Lords and Knights, or any iix of 
them, before the ifi: Day of March next 
enfuing, of, for and concerning the Payments 
(^ the Tithes, Oblations and. other Duties, 
within the faid City, and the Liberties of 
the fame, and enrolled in the King^s High 
Com of Chancery of Record^ fhall (land, re- 
main and be as an A6c of Parliaments^ and 
fhaU bind as well all Citizens and Inhabi- 
tants of the faid City and Liberties for the 
Time being, as the faid Parfons, Vicars, 
Curates and their Suceeflbrs for ever, .ac- 
cording to the Effed, Purport and Intern of 
the faid Order ai^d Decree fa to be made mA 
enrolled; and that every Perfon, denying to 
pay any of his or their Tithes, Oblations or 
other Duties^ contrary to the faid Decree 
to biB made, ihall by the Comm^dment <rf 
the Mayor of London for the Time beipg, 
oad in his Default or Negligence, by the 

Lord 
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Lor4 Chancellor of JB/rg/^;/^, be comihitted 
3? to !Ptifon, there to remain 'till fuch Time 
^ as he or they* Have agreed with the Curate 
Si* and Curateii, for his or their faid Tithes, 
4i OWattens, of dtfier Duties,' as is afotefaid* 
1!? -^s tombhtg the Payment of J'lthes' in ibe The Decree 

; i Oty of London, and the Liberties of tbe fame^ made in Pur- 
i: it is fully ori^red and decreed by tbe mofi Rf- |»?nceof the 
si ^etend Fatb& in God Thomas Atcbbijhop of ^*^^ ^^• 
\f* Canterbury,^ Primate and 'Metropolitan of 
s England, Thomas Lord Wryothefley, Lord 
p Cbancellor (f Bnghnd J William Lorrf St. 
Ik ] John, Prefident of tbe Kings Majeftfs Oom^ 
EJc cily and Lord' Great Mdfter of bis Higbneffes 
kl 'Hqnjljold^ John Lord Ru(fel, Lord Privy 
u Sealy Edward Barl of Hartford, &c. ut atftc, 
tn and Roger Cholmley, Kmgbtj . Cbief Baron of 
I bis Grace's Excbequer^ tbis frefent 2^b Day 
t of February, Anno Dom. fecundum curium 
if & computationem Ecclefia^ Anglicanae Mil- 
; lefimo qumgentefimo quadrag^mo quint09 
5 * according to tbe Stat, in fncb Cafe lately 
1 provided^ ^bat tbe Citizens and InbaUtams of 
I tbe faid City of London and Liberties of tbe 
i fame for tbe Jtme beings Jhall yearly mtbmt 
( rraud or Covine^ for ever pay tbeir Ittbes to 
tbe Parfonsy Vicars and Cerates of tbe faid 
Hity and tbeir Succejfors for tbe Stime beings af-^ 
^ fer tbe RjOte bereafter following^ tbat is to pity 
I of every los. Rent by tbe Tear^ tf oB and is. ^d. fct 
" every Houfe or Houfesy SbopSy U^areboufesy OeU- every lo $. 
. ' larsy Stabksy and every of tbem^ wit bin tbe ^^^U ^f^ 
faid City and Liberty of tbe fame i6d. ob. 
■ and of every 20 s. Kent by tbe Tear j of all 
and every fucb Houfe andHoufes^ SbopSy IVare-* 
bmfes^ (lefl^s and Stablfis^ and ev^rjf oftbem^^ 

CjT g 3 mthi9 
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n>itbin the [aid Gif and Li^t^its zs. 5MI. 
0ftd fo ab&ve tbe Refff ^f 20s. *j^ tSe -Teaf^ 
afeending fr(m los. fdios. acchrmt^ ti> t^ 
Kate dforefaid. -^ '; 

J^Mmf ffow Item^ That where any teafek drftallfe 
itUm Lutfih made of any Dwelling-Hbiife or Houfe^ 
Shops, Warchoufes, Cellars or Stables, or 
ajjy of them, by Fraad or Covin, rcferving 
lew Rent than hath been accirflbmcd, or is^ 
or that any fuch Leafe fhall be made with-^ 
ont any Rent refervcd upon the fame, by 
' Reafon of any Fine or Incocne paid before- 
\ hand, or by any other Fraud or Covln^, 
That then in erery (uch Cafe, the Tenant 
or Farmor, Tenants of FaynVofs thererf 
ftall pay for his or their Tithes of the fame, 
after the Rate aforefaid, according to the 
Quality of fach Rent or RAts, as the fame 
Houfc or Houfes, Shops, Wareitoufes, Cel- 
krs or Stables, or any of therH, were laft 
ktten for, without Fraud or Covin, before 
tbe making of fuch Leafe. 

Jtcffij That every Owner or Owners, In- 
heritor or Inheritors of any Dwelling-Houffi^ 
or Houfes, Shops, Warefloufes, Cellars or 
Stables, or any of them, within the faid 
City and Liberties inhabiting or occupying 
the fame himfelf or themfelves, (hall pay 
after fuch Rate^ or Tithes as is ^bovefaid, 
after tbe ^iantity of fuch yearly Rent as the 
feme was laft letten for, without Fraud or 
Covine. 
Leffm dm!" Jtem^ If any Perfonor Perfdnshavetakerii 
5** ^t^^ ^ hereafter (hall take any Meafe or Man*- 
J^ ^Hfh (ion-Place by Leafe, and the Taker or Ta- 
kers thereof^ biis or their Executors or Af- 
t fignes, 



%(!€$» doih or fli^l inlitabit in any Fait 
thereof^ and bAYfi w hath within eight Teai9 
laft paft, before this brder^ or hereafter will 
or ihall let out the Reiidue of the fame, that 
then in fwb Cafe the Principal Farmor or 
Farmors, or .firft Taker or Takers thereof) 
his or their £xecutQr» or AffignS) ihall t>ay 
his or their Tithes, after, the Rate above- 
iaid, according to the Quantity of their 
itent by Year- : / 

.And if that ^any Pferfon or Perfons have, //• ^vers 
<H* fliail take 4ivera;Manfiop>Houfes^ Shops, Hoafis, &c. 
Warehoufes, Cetlar^s or Stabiles, in one ** f^^h 
I^eafe, and letteth, ol* fliall let out one or ^ ^^'' 
more of the faid Houfes, and ke^eth, ot 
ihall ktfep one or more iii his or their own 
Htinds, and johabiteth or inhibit in thefaiiie) 
that then the faid Taker or Takers^ and his 
or their Executors or Affigties ihall pay his 
or their Tithes aftec the Rate abovefaid^ 
according to the Quantity of the yearly 
Rent of fuch Manfion Houfe or Houfes, re- 
tained in hi^ or their Hands ; and that hii 
AiBgnee or Affignees of the Reiidue of the 
iaid Maniion Houfe or Houfes, fhall paf 
his or their Tithes after. the Rate afaa?€$* 
faid^ according :to the Quantity of their 
yearly Rents. ; 

/f^tfn. If fuch Farmor pr- Farmors^ or hii^ 
or their Aifignes^ of . any Maniibn Houft^ 
or Houfesy Warehojufes, Shops, .Ceilarl, 
or Stables, hath at any Time witihth eight 
Years laft paft, .or (halt hereafter let 6ver 
all the iaid Manfion Houfe or HoOfes cori- 
taincd in his^ or tiheir Leafe to one Feribii, 
or to divan Pevfbiis^ that then the IftfaabU 
G g 4 tants. 



linjb, Leflces tt 0ccu{ders of chon^ airi: e^ 
Tery of liictti, fliaU paj thdr fTidies after 
tftr Rate of fuofa Kents^ as the l0h^i«nt% 
Ldicet or OccupiorSy andrtkeir Affignee o^ 
Affignecs have ben^ or ihaUn be cfaaygdb 
wt&l, withoiit Fra9iid orCmite. C 

IbMAi c«i^ ii(^*»'9 If any DimHing^Hoiife widimciglit. 

<wn«f« 8cc. Years laft paA vas, w heres^eb fliaH be 
converted ioto a Warehonley Storefaoufe^ 
or fuch like^ within the laid eight Yeari^ 
was, or thereafter fliall beoonvertcd into a 
DweUiag«*HoQfe, that then the Occupiers 
thereof fliall pay Tithes for the fame after 
the Rate above declared of Manfion^oufe 
Eents. 

, Jttm^ That where any Ferfoo fliall do^ 
mife any Dy«-Houfe or Brenr-^Boerfe, with 
. Impleaients convenient ansd neceflary for 
Dying, or Brewing, referving/ a Rent upoii 
tm^ne, as weU in refped): of fnch Imple* 
niQiKs, as in refpeA of fuch 'Dy^Hoofe or 
BnewwHoufe, then the Tenant fibdl pay fab 
Tithes after fuch Rate as is ahovefaid, the 
third Penny abated ; and that every princi« 

el Houfe, or Houfes, with Key or Whtff, 
viiig any Crane or Gibtt bdoiigin^ to the 
^mie^ I fiiall pay after the like Rate of thor 
Rents as is aforefaid, the third Penny aba^^ 
tedi ami that^ other Wharfs belonging to 
Hoi^eS) having no Crane or Gifait^ fliali pay 
ibrhis Tithesj^ as fliall be paid for Manfion^* 
Homies in Fotm albrefaid. ^ 

*Uem^ That every Manfiono^Honfi^ with t 
Shop, StaUci Warehottfe^. Wharf, >kh 
Crane, Timl^^Yard, Teonter-'Yard, or 
Oardeii belong^. to the faia«, xu^aa Barcel 



da ^fd^&faxnc^'is^or ihatt' Kib occupied^ tage.^^ 
Ij tbety thst [f the fame be hereafter feveral ~ 
iii or: divLded)*' or at any Time within eight 
a Year&laft paft were fevered prdivided, tnat 
^ tbenthe Farmar or FarmorSy Occupier or 
It Occupiers thereof, (hail pay fuch Tithef a« 
IB iS' above&id) finr foch ShopSy Scabies, Ware- 
jyi HeufeS) Wharf with Crane, Timber- Yatd^ 
\g Teinter-Yard, or Garden aibrefaid, fo fe^ 
^ vered or divided, after the Rate of their fe-* 
j^. v^ral Rents thereupon referved. 
jg -' Item^ That the faid Gti^ens and Inhabi- Tubes pays* 
g tants fliaii pay their Tithes Quarterly, that hu garter- 
^ is to fay, iatthe Feafts of Eaftery the Na- 'y' 

tivity of St. John Baptiftj St. Mcbael the 
\^ Avch^ Angel, and the Nativity of our Lord, 

by even Portions. 
\ ' Item^ That every Houfliolder paymg 10 i. offerings dif 

J Rent, oc above, ihali for him, or herfeii^ charged. 
^ be difcbaiged of their Four Offering Pays, 
I but bis Wife, Children, Servants, or others 
^ of thenr Family, taking their Rights of the 
Church at Eafter ihall pay 2 d. for theii^ 
\ Four Days Offerings yearly. . 

I . Pro9ii^ialways,andh: is Decreed, Thztif EcufisdMy 

anyHoufeorHoufes which hath been, or here« ^^ intofmali 
B&er ihali be lettenfor 10 x: Rent by Year or ^^'^*''- 
BKne, be, or hath at any Time within, eight 
Yeais laftpaft, oriiereafter fliall bedi^ded 
ami leafed into fmall Parcels or Members, 
yiekiit^ lefs Rent than 10 ^. by Year, that 
then the Owner or Owners, if he, or they, 
dwell in any Part of fuch Houfe, or elfe 
the Puncipal LeflSse and Leilees, if the 
Owner ocQivners do not dwell in fome Part 
^ the fame, ihali firom henceforth pay for 

his 
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his or their Tithes, aftct ifuch Rate g^ 
Rent, as the fame Houfe. wa^ accuftom^fEl 
to be letten for. before {uch J^ivifion, iR 
Dividing into Parts or Members ^ . apd ^ti(t 
Dnd^r FarmororFarmors, Xeflee andX.ef^ 
fees, to be diichacgpd of all l<ithi9$ lor fucb; 
fmall Parcels, Parts, or Members,. rentfl4 
at lefs Yearly Rent than lo j. by YeaT^ 
vithout Fraud or Covine, paying z d. a^oc$ 
Yearly for Four Offering Pays« 
Gdfdetis fw Prffoided always, and it is Decreed, Thi^t 
PUafitrt. for fuch Gardens as appertain not to any 
Manfion-Houfe, and which any V^on or 
Perfons holdeth, or (hall hold in his or dieir 
Hands for Pleafure, or to his own Ufe, tim 
the then Perfon fo holding the £ime fliall 
' pay no Tithes for the fame*; l^if any Per**, 
ion or Perfpas, which hdidetb, or (hall hold 
any fuch* Garden^ containifig half an Acre ' 
or more^ doth or (hall make .any yearly 
I^rofit thereof, by way of Sajcrsr that then hi^ 
of they fhall pay Tithes for, the fame after 
fuch Rate of his Rent, as is herein Grik 
4ibove fpecified. 

Oi^dtrnM*^' ' ^^<^i^^ alfo» That if ^ny fuch Gantensv 
Mi ^ ^ Mm being of the Quantity of hailf a«i Acfi? 
or more, be hereafter by Ftaud ox Covvsyt\ 
divided^ into lefs Quantity or. .(^antitt«%'^ 
the^^ to pay Tithe according to the Rate a.-; 
bovefaid. 
VcbUmm ffwied alway. That this Decree IhaH r 

9»t^!^t^ not .extend to the Houfes of Great Men,; ori 

Noblemen, or Nobkwomeuy kept m their > 
own Hands, and not letten for any Reitt> 
which in times paft hath paid no. Tithes, /&»' 
long as tbey (hall -continue £p iltolet&ens no? 

to 
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TOany Halls of Crafts or Companies, fo lohfr 
as they be kept unlctten^ fo that the faiire 
Halls in tirte^ paift have not ufed to paj^ 
^y Tithes. " 

Pfovided always^ and it is Decfeexl, That Sbedih, /kc. 
thisprefent Order and Decree ihall not in ^^^f»P*^^* 
any wife extend tq bind or charge any 
Shedds, Stables, Cellars^ Timber- Yards, nie 
Tititer-Yards, which were never Parcel of 
any Dwelling-Houfe, ne appertaining or be^ 
longing to* any DweHing^Hotife, ne have, 
accuftom^ to pay any TitheiS, but that the' ' 

fatd Citizen^ and Inhabitant^ fliall thereof 
be quit of Payment of any Tithes, as It hath* 
been ufed and actuftomed. ' 

Promd&d alfo, and it is Decreed, Thwtj^aiftmed 
where lefs Sum than after 1 6 ^» Half-penhy lli/ei cnty. 
in the io:f. Rent, or lefs Sum than s j. 9 k 
in the it>i. Rent, hath been accuftomed ta 
be paid for Tithes, that then in fuch Placci^ 
the faid Citi^zens and Inhabitants ihall pay' 
but- only after fuch Rate as hath been ac*" 
cuftomedl 

Item, it is alfo Decreed^ That if ^ny Cmtroveffy 
Variance, Cohtroveify, or Strife, doj or referred $0^ Ot^ 
(htfll hereafter arife in the faid City for^^/^* 
Non-Payment of any Tithes ; or if any Va* 
rkince or Doubt arile upon the True Know* 
ledge or DiVifion of any Rent or Tithes 
within the Liberties of the faid City, or of 
any Eittent or Afleflment thereof 5 or if any 
Doubt arife i^n any other Tlnng tomain«> 
ed within this Decree^ that then upon Com« 
plaint made by the Party grieved to the 
Mayor of the City of Lofuhn for the Time 
beings the faid Mayor^ by the Advice of 

Council^ 
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Council, ihall call the faid Parties before 

him, and maXt a final find of tlie fame 

vrith Cofts to be awarded by the Difcre- 

tion of the faid Mayor and hi$ AfRftanti^ 

^ according to the Intent and Piirpon of ^s 

prefent Decree. 

jiffidtuthi j4nd\(the faid Mayor make not an Etd 

L^d cbaiH thereof within two Months after Complaint 

0iii^. ^ jj}m made, or if any of the faid Psit- 

ties find themfelves agfieved. That th^ 

the Lord Chancellor of England for thie 

Time being, upon Complaint to him tnade 

within three Months then next following, 

(hall make an End in the fame with fuch 

Cofts to be awarded as ihall be thought 

convenient, according to the Tntent and 

Purport of the faid Decree. 

Rents Upnd Provided always. That if any Perfoh or 

h R^^f^ i Perfons take any Tenementfor a lefs ReAt 

"•«, c. ^^ .^ ^^^ accuftomed to be letten for by 

Reafon of great Ruin or Decav, Brenning, 

' or fuch like Occafions, or Misrortunes, that 

then fuch Perfon or Perfons, his Executors 

or Affignes, (hall pay Tithes only after the 

^ Rate of the Rent referved in his or thdir 

Leafe, and none otherwife, as long as the 

fame Leafe Ihall endure. Stat. 37 H. 8. c. 12. 

and Decree. 

A Ca{% nfvn And note \. upon a Motion for a Frobihi-- 

'**/^'^^- twh the Cafe upon the faid Statute and 

tuua^dJk- jjg^pge appeared to be. That the yearly 

Rent of a Houfe in London at the Time of 

the Decree made, and after, wa$ s t- ^nd a 

new Leafe was made of the faid Houfe, 

rendring the faid Rent of 5 /. perJbimm^ 

and ovfcr that a gresit IncOftiQ or FUie, 

whick 



:wluch was coYehanted and agreed to be paid 
yearly the famie i>ay that the Rent was paid, 
\ns a Sum in Grofs^ but ib much Rent might 
^'Vell Jiave beeii reiferyed' for the faid Houfc, 
asiboth tliefa!d5/. Rent and the Sum in 
;grofs ampuqtjed unto s which Refervatim 
and Covenaat were made to defraud the 
Parfon of the True Tithe of the faid Houfe, 
which he ought to have had according to 
the Intent or the faid Decree ; and in that 
Cafe it was refolved by the whole Court of 

I. That if fo much Rent be referved as . 

'was accuftomed. to be paid at the Time of /^^f^jj. 
making the faid Decree, (whatfoever Fine or vej. 
Income be paid) the Parfon can aver no 

.fraud in the Refervation of that Rent ; for 

jthe Words of the Decree are, where any 
Leafeisy or Jhall be made of any Dwelling'^ 
Moufe^ &c. by Fraud or Covine in referoing 
'lefs Kent, than bath been accuftomed^ or is paid 
&LC.J fo as if the accuftomed Rent be re- 

'ferved, no Fraud can be alledged j for the 
Fraud by the Decree, is when lefler Rent 
than ufual is referved ; or if no Rent at all 
be referved, that then Sitbes Jhall be paid 
according to the Kent that then was laft before 
referved. 

V For fo are the Words of the Decree : j)^^^ ^^^^^p 
Which Decree confifts of Four Parts, viz. offoHr tmu* 

, . .Firfty where the accuftomed Rent, Sc 
was referved. 2, Where the Rent was in- 
.creafed, there the Tithes Ihould be paid ac- » , 

cording to the whole Rent, idly^ Where 
l^fa Rent was referved. And /^bPy^ Where 

, |)o Rent was referved, but had been former- 



ly referved : But in this Gkfe the F&Hbii 
confefles that the accufbooiedRerU! was tei 
ferved, and therefore had: m» Caufe of 
Suit.. ^ 

Cftfot omii^ 2. It was refolved, Th^t fucb Hoafes m 
fus. w€re never letten to Farm^ but iobabhed by 

the Owner, k Cafits omiffiis, and«fltaB fiayr 
no Tithes by Forcfc of theiaid Ikcree. 
3. it wa» refolved, That where the De- 
If rtf Rem f^ cree faith, (wbtre no Kent is refrr^d by Rea* 
ferved. • y^ ^y ^^ j^^ ^ Income foU before J^ansL,)^ 
albeit no Find or Income be paid, yet if 
no Rent be reCerved, the Parfon iball have 
his 'Tilhea according to the Decree. For 
that is put but for an Example or Caufe 
why no Rent i$ refervcd^ and whether any 
Fine or ItKMfie were paid or no, is not Ma*^ 
V^xidX jas to. the Paribn ; and ^ FrohibiPion^ 
was awarded to the Court of the Chancdlor 
of the Bilhop of Lofi^n^ to ftay the Plain- 
tifF*s Suit there. Mc. s- J^^- !• ^hc Cafe 
of Skidmore and Eyre verC Bell^ Rirfbn of 
Sk* Mi€biiel ^t^en-^bitbs 2 Inft. 659. 
Triofj Lend^ It has been held. That a Houfe in I/m^ 
*^ dotty which was Fart of the Fbfl^ffiotis of * 

Priory, which were difchargcdof Tithes, was 
by tbeaferefatd Statute charged witfc Tithts "^ 
according to the Ordinance thereof j| for be^ 
fore that Statute, no DwetKng**Hoiife was ' 
chargeable with Tithes, becaufe no Profit 
ariies of it, ^e. ^ and vide 3 CN. 27^. aiid ^ 
Moor 912. 
Haifyearif Jt has been aifo refolved. That a Rem 
R^* fer half a Yeary and alt6rwai:ds fm an6che« 

half Year, is a yearly Rent within the 
Meaning of the I)eeree ^ and that, m the 

fame 



fame was lafi kPy is not intended laft be^ 
fere the Decree^ but before Demand of th6 
Tithes J yet if Leflee for Life leafes for 
Years to -^. referving Rent, the Rent fo 
f «ferved by the Xeflee, ftiaU not conclude 
ae hind him in .the Reverlion to pay Tithes> 
according to t^iat; Rule. See Noy 130/ 
Dr. Akndbsufe ivert Dr. ^aykr. 

^ If Suit be in the Spiritual Court for Tithes Tf<^ihitim 
o£the Rents of Houfes \n London^ a Proh}^ 'S^ '*"'* 
bition lies 5 for by the Statute fnpra^ the/^j^^^ 
Sttit ought tjQ be before itbe M^iydr of Ldn^- 

^ikn^ by Complaint in Writing, and not by 
Word of Mouth' only, in Nature of a Mon^ 
Jhfans de Droits declaring all the Title (or- 
rather, as I conceive, in Nature of a Bill inf 
Equity,) and if a Suit be in the Spiritual* 
Court for Tithes in Lmdoh^ the Court of 
JS^ R. may grant a Prohibition j and yet' 
t^ Court cannot meddle whb Tithes iri' 
Imdqn. See Noy 130. £Jnft, 650. 

But notAvithftanding the f^d Statute atid 
Decree, divers Prefcriptiohs for Pajmient of 
lefler Rates than the Parfons might re- - ^^ 
quire thereby (as to pay loi. for the Tithe^ 
of a Uou£e, though the Rent was 50 or ' 
60/. or more,) have been claimed and ^U 
lowed ^ and fuch Prefcriptfons or Cuftoms^ 
JTeem to be allowed by the faid Decree. 

JBut upon, the Occafion of the Fire of 
L^dofi in 1666. with RefpeA to the Chur** 
ches thereby confumed, another Statute was 
made to make the Maintenance of the Mi«^ > 
niftters of fuch Churches more certain. 

Th«: 



. ., r 
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Stat. iiSc The A& of 22 8c 23 Car. 2. c. 15. ]En-' 
a J Car. 2. titled. For the better Settlement of the Akin- 
*• *'• tienance of the P^rfons^ Vicars and Curves in 

the Parijhes of the City of London, bur^ by 
The Reafm the late dreadful Fire^ recites : /Vbereas the 
#f tht AB. Smithes in the Oty c/ London were levied and 
paid with great Inequality^ and are fin ce the late 
dreadful Fire tbere^ in the rebuilding of the 
fame^ by taking away of fome Hoitfesy alter- 
ing the Foundations of many^ and the new 
ere6iing of others^ fo difordered^ fbat in Cafe 
tbeyfhouid not for the Time to come be reduced 
to a Certainty^ many Controverfies and Suits at 
La^i might thence arife; and £nads, J'bat the 
annual certain T'itbes of all and e^ery Parifb and 
Parijhes within the faid City of London and 
the Liberties thereof wbofe Churches have been 
demolijhed, or in Part confumed^ by tbe late 
Fire I, and which faid Parijhes by Virtue of 
an A£i of this prefent Parliament:^ Intituled^ 
St. 11 CtLT.i. ^^ -^^ ^^ ^^^ rebuilding of the City of 
Mf, II. London^ uniting of Pariihes, Sc Remain and 

continue Jingle as heretofore they were^ or are 
by the faid A£i annexed or^ united into one Pa- 
rijh refpeSiively^ Jball be as foUowetb^ (that is 
to fay) ^he Annual certain ^ithes^ or Sum of 
Money in Lien of the tithes cf the Parijb 

Of Alhallows Lombard-ftreet 
Of Saint Bartholomew Exchange 
Of St. Bridget, alias Brides 
Of St. Bennet Finck 
Of St. Michael Crooked-lane 
Of St. Chriftopher 
Of St. Dionys Backchurch 
Of St. Dunftan in the Eaft 
4 



1. 


S. 


JIG 


oo 


100 


00 


120 


00 


100 


00 


100 


00 


X20 


00 


120 


00 


200 


. 00 




Of 



: 1. S. 

Of St. James Garlick Hythe I do oo 

Of «$!r. Michael Cpmhill ^40 00 

G/ 1©. Michael Baffilhaw 132 " 

P/,$K Margaret Lothbufjr 100 o(> 

O/aS?. MaryAldermanbury 150 00 

O/^. Martin Ludgat€ \ 160 00 

OfS^. Peter Cornhill no 00 

Of St. Stephen Coleman-ftreet iio 00 

Of St. Sepulchre 200 oa 

0/ Alhalbws Bread-ftreet, and St.! ^ 

John Evangelift J^o 00 

Of Alballows the Great, and Al-i ^ . ^^ 

hallows the Lefs 1^^? ^^ 

Of St. Alban Wbod-ftreet^ ^>^^1*>k 

•Sf.OlavesSilver-ftreet j" • 

Of St. Anne W Agnes, andSt.l,^ 

John Zachary jHo 00 

C^J^.Anguftinc^«i&.I*aith 172 00 

0/*Sr. Andrew Wardrobe, ^fid\^. 

^.AnneBlack^ars J^+^ '''' 

0/ .». Antholin ^?;^i St. John Baptift 120 00 
Of St. BennerGracechtirch, '^^47^ 

*y^. Leonard Eaftcheap j'^^ ^^ 

C^/&. Bennet Paul's Wharf, and\^^^ ^^ 



00 



St. Peter Paul's Wharf 



1' 



Of Chrift-Church and St. Leonardl ^^^ ^^ 



Fofter-lane 
f St. Edmoi 
iS!r.. Nicholas Aeons 



Of St. Edmond the King, <»«^'ti8o 



00 



Ofl&. George Botolph-lane, <w<^7 ,c« „^r 
/^.BotolpTiBittingfgate J'^° *"* 

0/^.Lawrence Jury,««i J!f.Mag-7 

dalen Milk-ftreet j 

Of St. Magnus and ,jjf. Margaret? ^ 

Hew Filh-ftrcet S '^ 

T3.\i ' Of 
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1. s. 

Of St. Michael Royal, and J!r.7 , .^ ^ 

Martin Vintry j- 140 oq 

Qf,Slr.MathewFriday-ftrcct,tf«i7 ,.^ ^ 

''^. Peter Cheap ]• ijro 00 

0/ J>. Margaret Fattens^ aadl ,._ ^^ 

J^. GabrielFenchurch J "° **^ 

0/.$lr. Mary at Hill, and St. An-t ^^^ 

Vew nibbard j- aoo 00 

0/ J!r. Mary Woboth, and St.y ^ 

Mary Woolchurch ^ x « w 

0/ .St. Clement Eaftch^p, ofidl 

St. Martin Orgars 5 1^' *«* 

0/ Jlf. Mary Abchurch, andl j^o 

Jif. Lawrence Pountney ^ 

0/ 51r. Mary Aldermary, mdZ _-^ ^^ 

\». Thomas Apoftles ^ '^"^ ®** 

0/iSlr. Mary le Bow, St. Pancras> 

5oper-lane,<z»</AlhallowsHo-r 200 00 

ney-lane 3 

0/ St. Mildred Poultry, aud? ^^^ ^ 

St. Mary Cole-church S ' 

0/.Sr. Michael Wood-ftreet, <»»i? ,„^ „ 

iSf. Mary Stauung ^ 

Of St. Mildrel Bread-ftreet, at/dl .^^ .- 

.». Margaret Mofes S 130 00 

0/ .Sf. Michael Queenhyth, <«»il ^^ ^^ 

Trinity * 

0/.». Magdalen Old Filh-ftreet,? ,^^ _ 

tf«i .». Gregory . 5 '^ ^"^ 

Of St. Mary Sommerfet, aadl ^ 

iSlf. Mary Mounthaw ^ 

0/51f.. Nicholas Coleabby, attdl ,,„ ^^ 

Jlr. Nicholas Olaves ^ '^° ^ 

O/f'.Oiave Jewry, attdSt.Mar'l ^^o 00 



tin Ir(»imonger>lane > 



Of 
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0/ *Sr. Stephen Walbrobk, andl 

Sf. Benhet Shccrhogg J '^^ ^^ 

0/ -ft. Swvthin, and St. Mary? 

Cy *». Vedaftj, tfiVx Poftfers, ^i5?il ^ 
^. Michael Quern S ^^"^ '''' 

Which rejpeffive Sums of MoHey to he paid 
in Lieu of tithes within the faid refpeHive 
Parijhesj and Affeffed as herein after is direffed^ 
fball bci and cofainue to be efieemedj deem^ 
edj and taken to all Intents and Purpofes ; to 
be the refpeflive certain annual Maintenance 
(over and above Glebes and Perquifites^ Gifts 'f!lh*'*jh"i| 
and Bequefts to the reffe£Hve Parfm^ Vicar and bjpidd be- 
tlwrate of any Parijh for the Itme beings or to fides Glcbw, 
his or their refpeCtive Succeffars^ of to other Pcrquifits 
Perfvnsfor his or tieir Ufe) of the faid refpec- ^<^^^<^ 
five Parfons^ Vicars and Curates^ whojbatlbe , 
legally infiittitedj induced and admitted into 
the re/pe^ive Parijhes afore faid. 

And that the faid feveral Sams of Money for Who to 
STfthes^ may he more equally affeffed upon the »*kethcAt 
fcT^eral Houfes^ Buildings^ and all other Here^ fcffmcntf , 
ditaments whatfoever^ within all the faid r^ *° ^ *^ 
fpeSlive Parifhes ; be it EnaSled by the Autho-^ 
rity aforefaidj fh(tt the Alderman of fuch re^ 
fpeSlive Ward or Wards within the faid City^ 
wherein any of the faid Parijhes refpe lively licy 
and his or their Deputy or Deputies^ and the 
Common Conncil-men of fuch re fpeSlive IVard 
or IVardsy with the Church-tVardens^ and one 
crmore rf the Parijhioners of fuch refpe&ive 
Parijhy wherein the Maintenance aforefaid is 
refpeSlivety ,to be affeffed^ to be nominated by 

H b 2 fuch 
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fucb refpeSwe Alderman , Deputy^ Cemtm 
Cmtcil-men^ and Cburch-Warderis^ or any fi'Oe 
€f tbem^ whereof the Alderman or bis Defu^ 
to he me^ Jhall at fome convenient and feafon- 
Mhle ^ime before the twentieth Day of May, 
in the Tear of our Lord God^ One tboufand fix 
hundred and feventy-one^ affemble and meet 
together in fome convenient Vlace within every 
I?/ the refpeaive farifhes^ in fucb refpeSive 
Ward wherein the maintenance aforefaid is to 
he affeffedj and tbcy^ or the major Part of them 
fo affembled^fball proportionally affefs upon all 
Houjes^ Shops ^ IVarehoufes and Cellars^ Wharfs^ 
Keysy Cranes J JVater-'botifes (which Water- 
boufes fhall pay in their refpeSlive Farijbes 
where they fiand^ and not elfewhere^ and Tojis 
of Ground (remaining unbuilt^ and alF (^het 
Hereditaments whatfoever (except Parfimage 
and Vicarage Houfes) the whole refpeSiive Sim 
by this A6i appointed^ or fo much of it as is 
more than what each Impropriator is by this A£i 
enjoy ned refpeEiivelyto alhwy in the moji-efnal 
Way that the faid Affeffors accordit^ to the befi 
of their Judgments can make it ^ which fmd 
Affeffments fhall be made and finifhed before 
the four and twentieth Day of July then next 



If tny Varl- And be it further Enaffed by the Aatborky 

«nce urifo aforefaid^ ST>at if any Variance or Doubt fiall 

A§?rt- '^® happen to arife about any Sumfo affeffed^ asa^ 

who toX* firefaid^ or that any Parifiioner or Parijbio- 

tcrmiuc it. f^^rs^ or Owner or Owners of any Hon fe^ Sh&p^ 

Ware-boufe or OUar^ Wharfs Key^ X>W9e^ 

Water-boufe^ ^$ft ofGround^ or other Her^- 

tament within any oftbefaid^PaffJbeSiJhall 

find bimfelfor tbemfelves astievedi^fhe^s^ 



tfany Sum cr Sams of Money ^ in Mannet and 
Form afore faid^ Jiat then upon Complaint made 
hy the Party or Parties agrieved, to the Lord 
Mayor and Court of Aldermen of the faid Ciiy^ 
within Fourteen Days after Notice given to 
tie Party or Parties affeffed^ offucb ^ffejfment 
: made^ the faid Lord Mayor and Court of Aldermen 
fimmofiing as well the Party or Parties ag- 
grieved^ as the Alderman and fuch others as 
made the faid AJfeJfment^ fhall hear and deter ^ 
mine the fame in a fummary Way^ and the 
^ Judgment by them given Jhall be finals and 
mtbout Appeal. 

Provided always^ and be ii EnaBed^ S^hat A Review, if 
any AJfeJfment or Rate to be made or laid by occafion be. 
Virtue of this A^y Jhall or may in all or any ^^^wf ^^^^' 
the Parijhes afore faid^ in, like Manner ^ be re^ ™ 
mewedy or altered^ or laid again within three 
Months after the Swenty-fourth Day of June, 
One ihoufandfix hundred and feventy-four^ ac^ 
: cording to the afore faid Paks^ and any fuch Af 
feffment or Kate^ Jhall or may he again review- 
edy or re-ajfejfed within three Months after the 
Siwenty^fourth I)ay (?/ June, in the Tear of our 
Lordy One thotifandjix hundred eight y^one s and 
that mil and every fuch new AJfeJfment and 
Rate Jhall be liable to the like Appeals^ as a- 
fi^^faidy and Jhall be oolleSied^ levied and paid 
as any other AJfeJfment or Kate mentioned in 
this A£p^ may or ought to bCn 
And if the faid Alderman, Deputy, Com. tn^Jj^,, 
^ mm OaunciUmen^ and PariJhioner or Parifiion-^ ed hy this 
. M^ fo appointed, as. afore faid, Jhall after fum-* Aa refnfeto • 

tnoHs andrequeji made in that Behalf unto them, *&> '^^en o« 
. if^.tbe lord Mayor and aurtff Aldermen, or the ^^^^^^l^"^ 
rili^iWt.9rimm of the faidrefpec^ the Lord 

^^. Hb $ tm Mayors af«. 
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the Patijh or Fatifbes^ refrfi and ftsgh3 to miA 

and make Jhcb Ajfeffments^ as afotefaid^ ^then, 

it Jhall and may be lawjiit to and fot fkik 

Perfon or Perfims^ as Jbalf be tbereunte aitim 

fized and required by tbe /aid Lerd l/iayer anA 

^ Ceurt cf jifdermens to make fucb yiffeffmenf^ 

as by tbe faid jiidermen^ Deputy Cmmom 

CounciUmen^ Churcb-tVardens^ Parijhioner w 

Parijhioners afarefaid^ Jbould or ongbt to bofve 

been made. 

Three Trtn- And be it furtber Ena&ed by tbe Antbmtf 

S^obL'S': ^^^^f^i^ ^^^ ^*^ faii ^pfors within tds 

by the ^^y^ after fucb Ajfeffment madej and tbe tw 

AObflbrfc fpeSiroe Appeals Qf any be^ determined^ fic^ 

make tbree iranfcripts tbereof in Parebmenty 

containing Jbe refpeffive Sums to be payablej 

or appointed to be paid out of all and every the 

Premijfes witbin fucb refpeSii)e Parifb^ and 

One to he fi^fi^^^^ ^^^ /^iw under tbeir Hands y and 

returned to Wf W» twenty Days after fucb Subfcripion oi 

;he L<M:d afore fat d^ one of tbe faid tranfcripts Jhall be re^ 

Mayor. turned to tbe Lord Mayor of tbe Gty of Lon^ 

Zm^opot iT' ^' *f *'^^ andpreferved by tbe faid Lord 

Im^nt Re- ^^J^^^ ^» ^nd among tbe Records of tbe faid 

giftry. Oty, for a perpetual Memorial tbereof -^ And 

The other to another of tbe faid Jranfcripts fiaU be refumed 

STvTftr'l ^^^^ *^^ ^&firy of tbe LordBiJhop o/London, 

^ '^ ^' to be kept and preferved^ as afore/aid ^ And 

tbe other of the faid Jranfcripts palt remain 

and be kep in tbe Veftry of ft^b refpeaive Pa^ 

rifi^ for a perpetual Memorial^ as afore faid.^ 

When the ^nd for the furer and better Payment (ftbe 

fame Money faid refpe0ive Sums of Money fo to be Affepd 

**"*^rP*'d» m4 Taxed towards tbe raifing of the fmi 

tmoy^m* Maintenance of tbe refpeBive Parfons^ WkoH 

m4 Qfrates tf tbe faid rffpe^ive Parifies^ ajs^ 

afof^ai^ 



S^t%mtX%i^»y Sec 471, 

aforefaidy Be it fkrtber Ena^ed by tie Au^ 
thority aforefaid^ That all and every fucb r^- 
fpeSive Sum and &ims of Money fo to be Af^ 
fejfedand 3axedy as aforefaidy towards the raim 
fingof the [aid Maintenance of the faidrefpe£live 
Parfonsy Vicars and Curates of the rejpe£iiv9 
Parijbesy Jball be paid to the faid re^eeiive 
Parfonsy Vicars and Curates^ and their Suc^ 
eeffors refpe^ivelyy at the Four moft ufual 
Feajisy (that is to fay J at the Annunciation of 
the Bleffed Virgin Mary, the Nativity of Saint 
John Baptift, the Feaji of St. Michael the Arch^ 
angely and the Nativity of our Blejfed Saviour^ 
tr within fourteen Days afier each of the Feafts 
aforefaidy by equal Payments ; the refpeSlive 
payments thereof to begin and commence onely 
from fucb Time and Times as the Incumbent 
or Incumbents offuch refpeSlive Parijhfball be^ 
gin to Officiate or Preach as Incumbent or Par^ 
Jon in the refpeliive Church belonging to fucb 
refpeilive Parity or in fome other convenient 
Place or Places in fucb refpeBive Parijb or 
Parijbesy to be nominated or appointed by the 
Lord Bifhop of London /or the time beingy or 
by the Archb(/bqp of Cantevhuvyy in any Place 
mtbin his Peculiars. 

And in any Parifh or Parties wher^af^ impt&pria^ 
Impropriations bey Be it enaaed by the Au^ ton to mtke 
thority aforefaidy That all and every the Iwpro- J^® ^""^ *^* 
priator or Impropriators of any of the faid Par ^^^l\^ 
rijhesy fhall pay and allow what reallyy ^^4foretbeFiro« 
bona fide, they have ufedy and ought to pay and 
fatisfit to, the refpedive Incumbent of fucb re^ 
fpeHive Parijby at any time before the faid late 
Firey and the fame Jball be efteemed and com^ 
futfid as part, (fjbe n^aintenance of fucb Incum* 
H h 4 bwti 
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hent ; notwithftanding this jtSt^ ^ any Oas^ 

w Matter J or thing therein amtained. 

yponrefoAl ^^ he it further enaSei by the Autboritf 

•f Pajroicnty aforefaid^ 3*hat if any the Inhahitauts in anj 

how 10 Icvf reffe^ive Parijb or Parijbes asaforefaid^ foa/^ 

^ or do refufe or negleU to pay to the refpeSiv^ 

Incumbents aforefaid^ of any of the faid refpec^ 

five paripes^ any Sum or Sums of Money to him 

tefpeSiwly payable^ or appointed to be paid by 

this A{f^ or any part thereof^ contrary to tb^ 

true Intent and Meaning of this A5^ Qcing 

lawfully demanded at the Houfe or Houfesj^ 

f^harfy Key^ Cran^^ Cellar^ or other Premiffes 

whereout the fame is pay able J that then it fhaU 

and may be lawfull to and for the Lord Mayor 

of the Oty (?/ London for the time beings npott 

Oath to be made before him of fticb Refufal or 

JiegleSl^ to give and grant out Warrants for the 

Qfficer pr Perfon appointed to CoUeSl the fame^ 

mtB the Afflftance of a Cbnftable in the Day^ 

time, to Levy the fame Jtthes or Sums of Mo^ 

ney fo due^ and in arrear and unpaid^ by Di^ 

ftre/s and Sale of the Goods of the Party or 

parties fo refnfing or negleSting to pay^ refto^ 

rhg tothe Owner or Owners^ the Overplus offucb 

Goods ^ over and above the faid Arrears of the 

faid Monies fo due and unpaid^ and the reafon^. 

able Charges of making fuch Difirefs^ ^hicbbe 

is to deduSl out of the Moneys raifed by Sale of 

fuch Goods. 

Kthc Lord Provided always^ and be it enaSed^ ^atin 

mJiqw- f^/^ the Lord Mayor^ or Court of Aldermen fhall 

f pre thtV^* ^?AA ^ negleSl to execute any of the refpe&ru0 

ABt^ Chen Phwers to them by this AB grant^d^ or to per^ 

yiho are wfr form all and every fmh thing reJ^aing either t9 

^m^c it ^^^ iW'^^S or hev^in^ of ik refp0i€e Sms. 



ri ttferefaid^ as tbty are hy this A£t atahorized 

si and required to perform^ St hat then it Jball and 

,1 fn^ be lawful for the Lord Chancellory or Lord 

g Keeper of the Great Seal of England for the time 

ji heingy or any two or more of the Barons of his . . 

J Majeftfs Court of Exchequer^ hy Warrant or 

jf Warrants under his or their reffeBive Hands 

^ and Seals J to do and perform what the faid 

^; . Lord Major and Court of Aldermen^ accordif^ 
p to the true Intent and Meaning of this prefent 

4fiSly might or ought to have done, and by fucb 
I Warranty either to Impower any Perfon or Per* 

J fons to make the refpeBive Affejfmentsy as a*- 

, forefaidy or to authorize the re fpe3i>ve Officers or 

j Per fons appointed to ColleSi the Sums aforefaid^^ to 

Levy the fame by Diftrefs and Sale of the Goods 
- Bf any Perfon or Per fons that fhall refufe or 

^ negleSi to pay the fame in manner and form a-» 

fgrefaid. 

Provided always^ and be it enaSied^ J7?ai 
where any of the Parifhes within the faid Qity^ 
iavefince the late Fire^ by Death or otherwife^ 
become vacant^ the furviving or remaining In-^ 
cumbent of the other Parifh thereto United^ or 
ther-ewith Confofidated, fhall have and enjoy^ 
and have like Remedy to recover the itthes 
hereby fettled to be paid, as if he had been 
a&uaUy Prefentedy Admitted^ Inftituted and 
Induced into both the faid Parifhes^ fince the 
Union and Copfolidation thereof. 

Provided always^ ^at no Court or Judge Na other 
Ecclejiafticaf or lemporaly Jhalt hM Plea of^ Court wlwt- 
orfor any the Sum or Sims of Money due and T^*^^*]* 
ming^ or to be paid by vertue of this AS^ iw ^^^^ 
^ part thereof^ other then the Per fens hereby ri<^g j^ott 
f^hwmA to b^ Cs^izance thereof: Nor tfiit Afi^ 

Jbalt 



I 



474 %t^t %m af %tl3^^y Sec 

Jball it be lawful to or fir any Parfofiy Pi^r, 

Oirate^ or Incumbenty , to comment or Sue any 

f erf on or Perfons Affeffei as afmefaiiy ami re^ 

fufing or negleSUng to pay tbefamey in any 

Court or Courts^ or before any Judge or Judg^j^ 

other then what are authorized and appointed 

by this Ally for the Hearing and Determining 

rf tie fame J in manner ^orefaid. 

Ad Except!- Presided always^ ST?at it Jball and nuy be 

on finrSfttnt lawful to and for the ff^arden and Minor Ox- 

Chnrch ottt ^^^ ^f ^^^^ Paul's Church London, Parfon 

i4^kSu ^^^ Proprietors of the Ke0ory of the Parifh of 

Saint Gregory aforefaid^ to receive and enjoy 

all fithesy Oblations^ and Duties arijing of 

growing due within the faid Parijh^ in as large 

and beneficial manner as formerly they have^ op 

lawfully might have done s Any thing herein to 

the contrary notwithftanding^ 

TfMklmiu ^^ ^^ Forms of Prohibitions^ Declarations and 

DtdmMimtt^ Pleadings m Cafes of Tithes, we (having aU 

atUFkadifgs. ready exceeded our intendedLimits)muft refer 

our Readers to thefollowing Books of Entries, 

(where they may find Variety of Precedents,) 

viz. Coke's Entries i6i, 162, 22$, and 45a 

to 466. lVinch\ Entries S9% to 6$!. ^omp^ 

Jon's Entries 83, 85. Brownl. Kediv. 458-1 

Kea^s Decl. 158, 163, &c. Brown's Vada 

Mecum 243. Mod. httr. 197. Debt^ &c. on 

Stat. Ed. 6. for not fetting out or with-hold-^ 

ing Tithes. See FommU bene PCitandi^ 2d 

Fart, 32 to 37. and de modo DecimantU m; 

Londony vide ib. 189, 190, ^e. 



^ \4 Itifi ^f Abhies^ Mmtafteriesy &c. (bete mintion^ 

\ ed Page 2 64.) iDbicb on the general Survey taken 

f 26 H. 8. were returned to be af 200 1. Value and 

\^ upmards^ per Ann, and confequently were dif- 

^ folvedby Stat. 31 H. 8. and thereby difcbarged 

^ cf the Payment of Tithes, with what Order 

I ■ tbey were of^ and tbe Times of their Foundations. 

^ NoU ihefi Ahtrewatms ; Ab. Abbey, Pr. Priory, C. Aufi^ 
Canons otSuAupn^ Mon. Nig. Black Monks, Wh. C. 

I ' White Canons^ Ben. BenediBlneSf Gilb. Oilbert'wes^ Vfsm* 

. ffdnwnfratenfes^ Carth. CarthtifianSf Man* MonlaUs^ Clun. 

Clunlacks^ Cifi. Cifimlans^ T. in the Time of, Cir. An% 

I about the Year. 

-B^RKS. 
Monafierks. Order* Founded. !• /• d* 

i U 

, jf\JEtLdmg. Ben. TempM.i. ip;8 14 o; 

Snileiham Ab. C* Anft. 13 £dw. 3. 0285 00 om 

' Abbington AL Ben. An. 720. 1875 10 09 
t BBDFO RJ). 

Newnham Pr. CAuft. T. H. i. 293 15 11 

Eimfton^. Ben. TlW.Conq. 284 12 11 

liSTardon^. Gift. An. 1139. 389 16 06 

Chickfiind Ft. Wb. C. Gilb. T. W. Rufas. 212 03 05 

Dunftable^^. C Auft. 7. Hen. i. 344 13 o^r 

Woobnm^. Gift. ' ?• John. 391 18 02 

BVCKS. 

Afhmg ML C Anft. jR £dw. x.' 41^ 16 04 

Kotely Ab. C Anft. An. 1112. 437 06 08 

MiiTenden^. Ben. . An.1%^1. 261 14 otf 

CANTABR. 

VhonejAi, Ben. An. 911. 4111211 

SarewellV. a Anft. An. lo^u 2j6 11 10 

CE STR. 

5^Werbarge Ab. Ben. An. 1095. 1003 05 11 

Combermeer^ Gift. An. 1134. 225 00 07 

C ORNVB. 

Bodnun Fr. d Anft. An. 9^6. 270 00 11 
ijinncefion^. C* Anft. T. WilL Conq. 354 00 11 
St* Gernums Ab. C Auft. T.£.£theiftane.243 08 00 

CVMB R. 
Garlifle Fr. C. Auft. T. Will. Ruf. 418 03 o« 

Bplmcoltrom ^.Gift. An. iizf. 427 19 o) 

DE RB. 

parley^ C Auft* T« Hen. 2. 258 14 05 

pEVOH 



Ford A. Cift. Am. ix^^. $74 to 06 
Kewnhann ^i. Gift. Crc. ^jv. 124^. 227 07 08 

DtoLefwel ^ift. C\^. Am* T20i. 294 18 od 

Hertiand ^ C. Aoft. 71 Heo. t. ^od 0$ 02 

Torre jift. Pneai. T. Ric. i. 39^0011 

Buckfi^ Alh. Gift. T. Heo. 2. 46^ rr 02 

Pltrnpron^^. Gift. 7IEdw.2« 241 17 op 

Taveftock^. Ben. Am. 9tfu 902 05 07 

£xoa if. Glun. T. Hen. i. 502 12 09 

D iJ 5 E 7: 
Abbotsbnrf. Ben. CircAn. 1016. 390 19 02 

Middlcton udt&. Ben. ^Jr.£thelftan.538 13 ii 

TtLrrentAh. Gift. Ijy Hen. ;• 214 07 09 

Shafton.<l&k Ben. Am. 94i« ii^^ 08 09 

Gerne ^i* Ben. X f. Edgar. 51 j 17 i# 

Shorburn.^ Ben. Ciiv. .^^270. ^8x 1407 

DVNELAt 

5#. Cuchbert ^. Ben. Cnv.wl*. 842. 136^1009 

Tinnu>ath Pr.* Ben. 297 11 05 

ESSEX. 

Berking^^. Ben. Am.6So* 8^2 1205 

Walcham^^ C. AuS. Cjtc. Am. 1060. 900 04 •{ 

Walden At. Ben. Am. 113d. 372 18 01 

5#. Ofwith^^- C. Auft. ^}7. 1120. 577 01 ^2 

Colcbefter^i. C.Auft. T. Hen. i. 523 17 00 

GLOVCESTEH 

Briftol Ah. C.Auft. 2! Hen. i. <r7o 13 te 

liiky\c$ Ab. Gift. ^. 124^.^ 3570708 

Winchcomb .^&* Ben. Am. 787. 7^9 11 09 

Tewkesbury ^^ Ben. . Am. ti$, 1598 01 05 

Girencefter A^ C* Auft. T. Hen. i. 1051 07 oi 

Kingfwood 4h* Gift. ^. 1139. 244 ix ox 

GkMicefter Ah. Ben. Am. 68o» 1945 05 09 

Laathony Pr« C. Auft. u€)f. 113^0 648 19 11 
\ HA^TS. 

Winton Ah. S ^^°- ^' *'*• H07 1 7 O* 

Hyde -4^. Ben. hfK. Alfred. 8^5 t8 do 

"Wnerwell ^i. Ben. T.JC. Edgar. 339 08 07 

Homfcy Mom. Ben. Am. 907. 393 10 * 10 

Twinham Ft. C. Auft. ^jj|» 1042. 312 07 60 

BelloIooD^. Gift. ^^ 1024. 315 tj^^x 

Southvick Fr. G Auft. 7: Hen. i. ^57 04 04 

Tichfield Ah. Fnm. 71 Hep. !• 249 i<^ '«k 



SEItTFORB. 
I MuMfimis. OrJtr. Smvifd. /. s^ A 

i St. AWmas Jh, Ben. •^- 155- aioj 07.01 

.. HUNTS. 

! St.Vleot$Ab. Ben. ' C/iv. T. Hen. i. 241 11 04 

3 KfLtafovAb, .'Befi, A». 960. 17K; iz 04, 

, KANC. 

XedisPr. 0. AuS« ^.1115^^ 3(^20707 

,vFeverlh«m ^. Clun. jin. 1147* ^S^ 12 o^ 

Boxlejr^^. Cift* jisu 1144. 204 04 11 

TidSenJh. Ben, ^n. 6oo. 481^ ix «5 

Mailing ^6. Ben. ^/ JC Edmund. 

Dertford Ji. C. Aut | ^i^^Jk^J^o 00 00 

LANC. 
Whalley ^6. Cift. ^^f. 1172/ 3210001 

LEIC. 
Leicefter^. C. Auft. ^17.1143. 951 1405 
Croxden^. . Vtxm. Ciw.T. Ric, |. 385 00 10 

Lauuda jib. ' C Auft. X Will. Rof. 39P 03 ot 
LINCOLN^ 

Kirkfteed AL Cift. .ifn. 1139. z^6 02 07 

Kevcfley ^^. Gift. An. 1142. 287 02 04 

Thornton Ab. C Auft. w^n. 11 39. 594 17 10 

Bardney Ab. Ben. An. 712. 366 o^ 01 

Croyland ^^. Ben. An.Ti6. 1803 15 10 

Spalding ^&. ' Ben. ^n. io}2. 761 08 11 

Sempringham Ab. Gilb. An. 1148. 317 04 01 

'Epytotth I^on. Carth. 10 Ric. 2. 237 15 02 
LOND.tindMIDD. 

*'sSSa: I C. Auft. ^.^^o^. tfjj .5 09 

*'ih^r.e^P;.f -*•• "«7. 478 06 o€ 

^lerkcnwell Pr. Ben. T.JC.Si»pli. 2621900 

London A/wflf/. Beil. 71 Edw. i. 318 08 «^ 

. Wcftminfter-4^. Ben. T.JT. Edgar. 3471 <>o 02 

. Sion^^. C. Auft. by Hen. 5. 1731 08 04 

London, ^a/(/i«/Cartb. ST.Edw. 3. 642 00 04 

Si 



\ 



Sf* lohn HoliweI.Kloa.Nig. Jn. ijiS. 347 01 %) 

^.^Sldll «^ W ^^- 3- «^* " « 

Thttferd ^. Clttiu jbu 1103^ §12 T4 04 

Wyarandham ^.Beiu .iln. 1139. sii itf od 

Hnlmo Jb. Ben. fy f. Canams. 5B3 17 do 

Weftderham jih. Prsra. T. Hen. ft. 22S 00 00 

Walfiogham Ab. C. Aof^i r. T. K Steph. 391 11 o^ 

Caftle-Acre Jb. Cluiu - ^n. io5K>- 3^^ n 04 

Il7eft-Acre Jb. Clun. T. W. Rufiis. 260 13 07 
NORTHTON. 

m ^. > ^"- i R. McrcS ' '*' '* ^ 

Pipewel ^& Gift. An. 1143. i8^ 11 oS 

5ir. Andrews Pr* Clun. ufn. 1067* 263 07 01 

SolbT ^ Pram. T. IT. Sceph. 25S oS 05 

NOTTS. 

Lentoo Pr. Clon. T. Hen. i* 319 05 10 

Thtirgflfton Pf. C. Auft. 7! Hen. i«* 259 09 o^ 

Welbeck Ab. C Anft. T. £. Steph. 249 06 03 

Warfop Pr. C Auft. 259 10 oj 

Sella Valla pr. Garth. ^. ttf Ed. 3. 227 08 cx> 

Newftecd Pr. 0. Auft. T £d. 3. 219 18 08 
The Two laft are under Value in Mr. Dudgale^ but 
thus fer Speed. 

NORTHUMBR. 

Tinmouth Nmrnnry^ a Cell to St. Albans. 511 04 01 

XO N. 

Godftow Ab. Ben. T K. Sreph. 274 o; 10 
Xynelham .^. Ben. ft^Jt-Ethelred. 441 1202 

Oihey Ab. C. Auft. 7. Hen. i. 654 10 02 

Thama^^. Gift. ^. Hen. i. 25613 11 

Oxford Pn per Spe^ ftftfd. ante Conq. 224 04 08 

5 ^ L F. 
Hashmond .^i. C. Auft. An. iroo. 259 13 07 

^jerA-d'Elfle.;^ 
I^illcfliuU .4*. C. Auft. i da, R.Mer- C 229 05 or 

'Wigmore ^i. C. Auft. A.iiTi^Speed.iS'f 02 10 
Wenlock Pr. Clun. uf.1181.cptf/ifjf/tf.401 00 07 

Salop Ab. C Auft. A.ioSuperSpeed.&if 04 03 

Hales Owen Ab., Frasm. T. JC John. 337 15 oi( 

SOMERSET. 
Glaflenbury :^i. Ben. Circ. ^jt. 300. 331 1 07 04 

Brcwton Ak C. Auft» Crr<;.7;W«Conq.439 06 08 

Hemon 



Mcnton Ft. Ourth* T. H«n. j. 248 19 d« 

iVithamP^. Carth. &y HeD. 2* 215 15 o# 

Taunton Pr. C. Aufti X Hen- 1* 286 08 to 

Bathon ^. Ben. X Hen. }. di 7 02 03 

Keynefham wfi. C. Aaft* T. Hen. i. 419 14 o| 

Michelneyutt. Ben. ^11.740. 447 04 11 

Buckland 2f. Cift. T. £dw. i. 223 07 04 

Dcla Cres jU, Ctft. win. 1153. 227 05 00 

Croxdcn -46. Cifter. 

SVtFOLK. 



jji.Edinandsbu*? 
ry^6. S 

Butley Ah. 
Sibeton AL 
Ixworth Fr. 

Merton Fu 
Shene Fu 
Chcrtfey Ah. 
Newark Ft* 
St.l/UrjOvcrsAb. 
Bermondfey Ab. 



Lewis AB* 
Roberts-Bridge 

Abbey 
Bactaile Ab. 



Ben. 



An. 1020. 16 $9 13 It 



} 



C. Auft# ^.^1171 
Cift. -4».H«fo. 

C. Auft. T. Will Conq. 

C. Auft. ^. 1414. 

Carth. An. 1414. 

Ben. ^. dd6. 

C. Auft. 7 Hen. t. 
C. Auft. 7 Hen. i. 

SVSSEX. 
Clun. ^ T. W. Ruf. 

f. Hen. 2. 



Combe ufi. . 
Kenelworch Ab* 
Mery val Ab. 
Kuneaton Adon. 

Malmsbury Ab, 
Bradenftock Fr. 
Edington Fr. 
Ambresbury Ab. 
Wilton Ab. 
Faireley, a Cell? 
to Levels. 5 

Laycock Ab, 

Malverne Ab. Ben. 
Evcfhiim Ab. . Ben. 
It^crQxQXoAb. , Cift. 



Cift. 

BL Monks. An. 1066. 

WARW. 
Cift. T. K. Steph 

C. Auft. X Hen. i. 
Cift. An.ii^S. 

Ben. T. Hen. 2. 

WtLTS. 
Ben. 
C. Anft. 
C. Auft. 
Ben. 
Ben. 

Clun* 



318 17 02 
250 15 07 
280 09 05 

957 19 05 

777 12 00 

659 15 o9 
258 II II 
625 o<^ oS 

474 14 04 

920 04 06 
248 10 od 
987 00 IX 



311 15 or 
538 19 00 
254 01 o3 
253 14 05 



Che. An. 6^o. 803 17 07 
TlWill.Conq. 212 1903 
An. 1352. 442 19 07 

An. 1177. 494 15 02^ 

7.££cbelwolf.doi 01 01 



An. 1125. 

K An.iiiiyper7 
2 Speed 5 



C. Auft. 

WIGORN. 

Afi^ 1083 



T.r. Offa. 



217 00 04 
203 12 03 

308^01 03 

1183 12 09 

d45 04 05 

Halea 



I 



MtfMftnku 
Hales Owen Ah* 
Bordefly Ah. 

St* Marr E 

bor.jL 
Sclby Ah. 
Kirkftal Ah. 
De Rupe Ah. 
Monks Borcon 7 

Ab. S 

Koflel Ah. 
Pomfraic Ak. 
Gisboum Ah. 
Wbitby Ak. 
Momegratie Ah. 
Kewburge Pn 
Belland At. 
Kirkham Ah. 
Melfa Ah. 
Brilington. 
Walton Ah. 
SolcoD in Cra- ? 

ven Pf. S 
Rival Ah. 

Ierval ^« 
'urnes Ab. 
Pe Fontibvs. 
Waiter Pr. 
Richal,^ Speed 

Old Maulton Ah. 

Hull. J earth. 

tVA 
ValledeSanQap 

Cruce C&m. ^ Gift. 

Denbigh* 3 
Strata Florida 1 Gift, ur 
Cardiganihire* ; Glon* 



Ofdift 
Prssm. 
Gift. 

EBO 

Ben. 

Ben. 
Gift* 
Gift. 

Clon. 

C. Anfi. 

Glon. 

CAoft. 

Ben. 

Garth. 

C. Auft. 

Gift. 

C. Auft. 

Gift. 

C. Auft. 

Gilb. 

C.Aiift« 

Gift. . 
Gift. 
Gift. 
Gift. 
C. Aiift. 



RmuUL I %* i^ 

X K. John. %Si 1 s 04 

Aj9. iijS. 388 01 01 
RUM. 

2Will.Ru£ 1550 07 00 

7.\YiU.Cdnq. 720 

Am 1 147* 329 

Am. 1147* 224 



On. An. \\%6. 239 

71 Hen. I. 492 
T.\/\rin.Gonq. 237 
T. IC. Steph. 628 
T.WilLCionq. 437 
€if€.A».i^96. 323 
Am. II45- 3^7 
^.1134. 238 
7. Hen. I. 269 
^n* 11^6. 299 
T. He^. I. 547 
7; X. Steph/ 360 

T. Hen. i. 



1% 10 

OSt II 

ox 05 

03 otf 

t8 ox 
14 08 
03 04 
02 09 
02 lO 
oS 03 
69 01 

05 op 

06 04 
o5 II 

16 10 



211 03 04 



^. 1132. 
T £ Steph. 
^jv. 1127. 
An. 1132. 
^. Hen. u 



I 



27S 
234 
805 
998 
221 

351 



T. Jr.Steph.7 ^, 
fer Speed. S *" 

Am, 1377. 



10 02 
iS of 
16 65 

06 08 
03 10 
14 oi 

07 00 



2J1 17 dj 



7. £d. r. 214 03 0^ 
T.WtlLConq. 1226 oi 00 



Noti; It has been refolyedy That Abbey Lands within 
LcfsdoM and the Liberties thereof, are not freed from 
the Payment of Tithes within the (aid Stat. 31 K8« 
becaufc the Statute and Decree for Payment of Titbes 
In London and its Libertiesi were made after the fiid 
Stat. iiB. 8. and their Privileges arenot thereby re^ 
ftrved. See Cro. El. i^6. Moot 9iat 
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